PART ONE

HEROIC OBLIGATIONS



ABOVE THE SOCIAL
CONTRACT? HOW
SUPERHEROES BREAK
SOCIETY

Robert Sharp

What would happen if you committed a murder? First, law
enforcement agencies would attempt to discover your trans-
gression. If you left a weapon behind, it would be found.
If you did not, forensics would still know what kind of weapon
you used. If it was a gun, the remaining bullet would become
evidence. If it was a knife, the hole in the victim’s body would
indicate the knife’s size and your relative strength. In both
cases, angles, positioning, and similar features are fairly easily
discovered. Even the blood splatter tells a story. (I watch too
much CSI.) Assuming you are caught, you would be tried in
front of a jury of your peers—people who are considered your
equals before the law—and the prosecution would use this evi-
dence against you. Once convicted (you left so many clues!),
you would go to prison, either to serve your sentence or to
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await your execution. From crime to punishment, your case
would proceed like any other. You would be treated no bet-
ter or worse than any other citizen, and you would receive no
special treatment or advantage. Equality and due process are
part of our legal system—at least in theory. They ensure that
justice remains fair and impartial for all members of society.

But now suppose that you are not like other members
of society. You have a special gift, and no one around you
knows it. Perhaps you can kill a man without actually touch-
ing him—as Maya Herrera could with her devastating plague-
inducing power—and no current forensics test could trace it
to you. Or maybe, like Matt Parkman, you can read and influ-
ence thoughts and can sway any judge or jury into finding
you innocent. Perhaps you can pass through prison walls, as
D.L. Hawkins could. If you were like any of these people,
you might wonder whether rule of law should apply to you at
all. You are not equal to your fellow citizens; you are superior.
They must abide by the rules because they have no choice.
The system can destroy them. You, however, are untouch-
able. You have a power that will allow you to get away with
whatever crimes you wish. Could society survive such people?
How would the characters of Heroes, people with genetic
gifts, affect society?

Hero or Not, Who Needs a Social
Contract, Anyway?

What philosophers call a “social contract” is a binding but
largely unwritten agreement between the state and its citi-
zens that forms the basis of all political institutions. One of
the first written accounts of the concept came from the phi-
losopher Plato, whose character Glaucon says that “men
decide that, [since] they can’t evade [being harmed by others]
and achieve [harming others without consequences], it will
pay to make a compact with each other by which they forgo
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both.”! Glaucon is suggesting that laws and the very concept
of justice originated from the realization that it’s in our best
interests not to harm other people and to create a system
where they will not harm us.

Plato continued the discussion of politics with an actual
supervillain story: the myth of the Ring of Gyges—a ring that
makes its wearer invisible.” Glaucon asserts that any man, just
or unjust, would likely use the ring to break laws—if he could
get away with it.> In Heroes, Glaucon’s suspicion is supported.
When Peter Petrelli first meets Claude Rains, the invisible
man, Claude is engaged in petty theft—stealing things while
he’s invisible because he can’t be caught. It seems Glaucon
was right; much of our legal system depends on the fear of
getting caught and being punished. Since Claude and Gyges
cannot be seen, they are free to do what they want with no
repercussions. In a sense, they disregard the social contract
because they don’t need it. But if they don’t need it, they
wouldn’t agree to it. So is the social contract merely some-
thing that we—those of us who can’t turn invisible—must
agree to in order to get along with one another in society?
Are those who have superpowers—who don’t need the social
contract for protection—not bound by it?

Maybe. Thomas Hobbes (1588-1679), in his major work
The Leviathan, presents the civil state as an unspoken agree-
ment between citizens and government that provides rights
and security to those who live under it.* As Hobbes explained
it, prior to such agreements there was “continual fear, and
danger of violent death; And the life of man [was] solitary,
poor, nasty, brutish, and short.”” This “State of Nature” was
a place of constant war, in which “every man is Enemy to
every man,” because each person has similar desires for the
scarce resources that nature provides.® In other words, it’s a
big fight with no rules. (Sylar would love it.) According to
Hobbes, we’d all want to escape this State of Nature because
no one person or group could ever win the war. According to
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Hobbes, people are all basically the same, both in their power
and in their desires. Sure, some are a bit stronger or faster or
more intelligent or cunning, but not by much:

[W]hen all is reckoned together, the difference between
man, and man, is not so considerable, as that one man
can thereupon claim to himself any benefit, to which
another may not pretend, as well as he. For as to the
strength of the body, the weakest has strength enough
to kill the strongest, either by secret machination, or
by confederacy with others, that are in the same danger
with himself.”

This means that no one person is so strong that he or she is
invulnerable to other people; we are all equal, in that we could
all potentially kill one another. This equality forms the starting
point for Hobbes’s society; it is why we enter into the social
contract. Our fear of death forces each of us to concede that
we cannot take on the entire world and so we’d better find
a compromise. Almost no one formally signs or agrees to a
social contract. Rather, we give our tacit consent to the con-
tract by accepting its benefits.

But if “being equal with everyone else” is why we enter
into the social contract, it would seem that one who is not
equal—one who is superpowered—would have no reason to
enter into the social contract. Claire Bennet, for example, is
invulnerable. Why should she compromise with the rest of
us? If we can’t kill her, fear of death seems an unlikely motive
for her to abide by the social contract. Likewise, D.L. could
use his ability to hide in places we could not reach. Matt
might be able to plant permanent suggestions in our minds.
Sylar has virtually limitless power. Why should any of them
bother to enter into a social contract in the first place? If they
don’t need the social contract, they can’t be presumed to have
entered into it. Thus, it would seem that they are not bound
by the social contract—they are above the law.
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This does not simply mean that they can break the law
and get away with it; that is obvious. Rather, if the superpow-
ered are not within the social contract, it means they are not
morally bound to obey the law; they would be doing noth-
ing wrong in breaking it. In fact, since for Hobbes the social
contract was what created moral and ethical obligations, the
heroes literally could never do anything morally wrong—not
because they would be super-nice, but because moral laws
could not apply to them. Sylar, for instance, could not be mor-
ally condemned even for murdering his own adoptive mother.
Because he is not bound by the social contract, and only it cre-
ates moral obligations, he is not morally bound to not kill her.

Hobbes Debates
Superheroes: Story at 11

Hobbes, however, isn’t finished with our heroes yet. Remember,
the key to his claims is not that people are literally equal in
power, but that they are effectively equal insofar as anyone
could potentially be killed by other people. Although at first
glance it might seem that most of our heroes have nothing to
fear from most other people, this is not the case. The most
indestructible of the heroes are vulnerable to even the non-
superpowered. Claire actually dies at the end of an early epi-
sode when the high school quarterback pushes her down and
a piece of wood becomes lodged in her brain (“One Giant
Leap”). Adam Monroe himself acknowledges that he can be
killed by decapitation by someone without superpowers—
something that Victoria Pratt was well able to accomplish:
“I knew blowing your head off was the only way to be sure,”
she tells him (“Truth and Consequences”).® D.L. Hawkins,
despite his ability to pass through solid objects, was constantly
injured; for example, he got shot—three times! The third time
was just some random guy in L.A.—and it killed him! (“Four
Months Ago”). And, of course, all of the heroes must fear the
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dreaded power-stealing eclipse. Everyone has something to
fear and a reason to enter into the social contract.

But even if death could be avoided, superpowered people
have other fears that might lead them to seek a social con-
tract. For example, Claire worries about her family and
friends; she worries about the loss of her normal life—her
ability to control her own destiny. These kinds of concerns
seem to be what John Locke (1632-1704) had in mind when
he offered his own social contract theory in his Second Treatise
of Government.’ Locke’s social contract is based on property,
especially the rights one has to one’s own body and the labor
produced by that body—“the work of his hands.”!® From
Locke’s perspective, Claire should still be interested in a social
contract, because—although her life may be safe in a techni-
cal sense—if she does not have some sort of agreement with
her fellow citizens, she is still in danger of losing things that
are important to her.

But there is yet another fear that all of the heroes should
share: a fear of mass public action. Sylar clearly understands
this in the episode “Five Years Gone.” Despite being the
president of the United States and amassing a large range
of abilities, Sylar still does not act openly. Instead, he main-
tains the illusion of being someone else: Nathan Petrelli.
Despite his powers, if Sylar were to openly declare his inten-
tions, he would almost certainly be stopped. As powerful as
he may be, he clearly does not like the odds of taking on six
billion people at once. Peter understands this; he fears the
loss of liberty that would accompany public awareness of his
gifts. And based on the vision of a possible future that he sees
(“Five Years Gone”), these fears are well founded. In that
future, people with powers are labeled terrorists and must be
registered and placed into camps. In fact, these fears are real-
ized in Volume 4, when people with powers are tracked down
by the government. If society decides they are a threat, it can
take those with superpowers down.
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This reveals that, as Hobbes defined it, our heroes are
“equal” to everyone else—they are vulnerable to harm just
like the rest of us. So it seems that our heroes do have good
reason to enter into, and be bound by, the social contract.

But they might also have a reason to avoid it—for their own
protection. The public disposal of the superpowered might be
justified. The goal of social contract theorists like Hobbes and
Locke was to create a society of equals.!! This is relatively easy
where wealth or status is concerned. Laws can be used to redis-
tribute both or at least make sure that imbalances aren’t abused
to the detriment of society. But superpowers can’t be redistrib-
uted by the state. The only way to maintain equality would be
to lock up anyone who is exceptional and kill those you can’t
lock up.!? If the disposal of the superpowered was demanded
by the social contract, entering into it would not offer the
superpowered any protection. Thus, it would seem that super-
powered people are not bound by the social contract.

But it’s hard to say what social contract theorists like
Hobbes and Locke would really say about the superpowered.
On the one hand, it would seem to justify action against the
superpowered, as in the future of “Five Years Gone” when
president Sylar isolates the superpowered for “public protec-
tion.” Yet we don’t have to go to alternate future timelines for
such examples; in Volume 4, the government (with encour-
agement from Nathan) attempts to track down the superpow-
ered for the exact same reason. But who wouldn’t be afraid
of people who can walk through walls, read minds, or never
die? Without some control over those with powers, society
might devolve back into the State of Nature that Hobbes
envisioned. So it would seem that the social contract would
justify protecting the public from the superpowered.

On the other hand, concentration camps for superheroes
(much like the Company’s) would seem to be the only method
for protecting against the superpowered, because powers can’t
be confiscated. But concentration camps are not the kind of
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thing traditionally defended by social contract theory. And
even if the state could confiscate powers (for example, by
taking them away with the Shanti virus or a well-controlled
Arthur Petrelli), this might be seen as a violation of the rights
of the individual—and individual rights are something tradi-
tionally defended by social contract theory. But again, those
rights are themselves dependent on a proper social contract,
which seems impossible without protecting equality. It’s easy
to see how arguments about how to resolve these issues could
go round and round.

Even an appeal to the most basic human rights, which
we might say are independent of (or prior to) any social con-
tract, does not help us avoid these difficulties. Suppose that
(following Hobbes and Locke) we assume that we have a
natural right to protect ourselves from undue harm. Surely,
being killed or locked up simply because you were born with
a gift could be seen as undue harm. But living in a constant
state of fear that your neighbor can walk through your walls
or read your mind could also be seen as undue harm. Where
do we draw the line? Frankly, I don’t know, and I'm not sure
Hobbes or Locke would either—at least, where superpowers
are concerned. Their reliance on basic, innate equality among
human beings means that their theories can’t easily deal with
such issues. So for an alternative let’s turn to John Rawls’s
(1921-2002) more modern version of social contract theory.

Rawls and the Natural Lottery: How Do
| Join the Gene Pool That Makes Me
Beautiful and Invulnerable?

Rawls still focused on equality, but he acknowledged that
many people start with advantages that other members of
society don’t have. For example, some are born wealthier or
more intelligent or stronger. The role of society, according to
Rawls, is to correct these imbalances in order to ensure that
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everyone has a fair shot at achieving his or her goals. This
doesn’t mean forcing equality itself, but rather creating a sys-
tem that provides equality of opportunity. Put differently,
Rawls sought to correct unfairness in society by appealing to
the idea that we are all part of the same social contract, which
should not benefit some people more than others.

Rawls’s position rests on two main principles: the liberty
principle and the difference principle. The liberty princi-
ple says that society should have as much individual liberty
within it as possible. To do this, we should give all people
the freedom to live their lives any way they want as long as it
doesn’t interfere with the freedom of others to do the same.!?
The difference principle says that any political institutions
that favor some people more than others should be made to
favor the least fortunate, and the opportunity to be favored
by society should be open to all.!* This means that society
should aim to balance out natural inequalities, to create a
more fair system for everyone involved. In fact, Rawls’s view
is often known as justice as fairness precisely because his goal is
to create a system of justice that would not favor any one class
of persons more than any other.

Already we can see similar problems for our heroes.
Rawls’s view may acknowledge natural inequalities, but the
goal is still to create equality within society itself. How can we
be fair to those without powers? How can we make sure that
others have the same opportunities that a person with powers
has? If Peter hadn’t knocked over the giant batch of formula
and Hiro Nakamura hadn’t torn up the formula blueprint in
“Dual,” we could have given everyone powers. But even then,
because the formula did not give everyone the same pow-
ers (and some powers are lamer than others), this does not
achieve equality of opportunity. So how, for example, could
we make sure that everyone has the same opportunities that
Nathan, the flying man, has? Should we distribute jetpacks to
every home?
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That last question seems a bit silly, but this becomes a real
issue in Claire’s case, once we find out that her blood can be
used to heal people. This means that she can share her gift with
society. Still, unless some way can be found to mass-produce
her blood, this redistribution will be limited. According to the
difference principle, we could not decide who should benefit
from her blood by releasing it on the market. That would ben-
efit only the wealthiest members of society. Somehow, every-
one must be given an equal opportunity.

Again, I am unsure how Rawls would have resolved this
problem, but he did provide us with a thought experiment for
deciding such things. It’s known as the original position, and it
involves a “veil of ignorance.”" The thought experiment asks
us to imagine that we do not know our own place in society.
We must then decide which arrangement for distributing the
blood would most appeal to our selfish desires, given that we
don’t know our place in society. By starting at this original
position, Rawls supposed that we could reach a fair decision
that wouldn’t be biased in our own favor (or in the favor of
those making the decision, such as Congress members).

A lottery might seem most fair, because it doesn’t favor
anyone, but that’s also a bit impractical. We aren’t all hurt
or sick. If a healthy person won the lottery, that would be a
waste of good blood (an odd thing to say, I realize). So we
might create a system similar to the organ transplant system,
where people in need are favored by time spent on the wait-
ing list, the probability of success (in this case, the probability
seems high in all situations), whether they deserve the second
chance (alcoholics are not given new livers ahead of those
who did not abuse their original organs, for example), and
similar factors.

This might work for Claire’s blood, but none of this would
make us Claire’s equal. She has countless second chances. We
could not redistribute that. Nor could we redistribute Matt’s
mental powers or D.L.s ability to walk through solid objects.
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Those unfair advantages are natural and cannot be transferred
directly. Of course, as I mentioned earlier, if we had some
secret power-giving formula, we could distribute it through-
out society. But, again, since the formula produces differ-
ent powers in different people, it would not achieve equality.
(Besides, doing so might blow up the world.) So, what to do?

According to Rawls, part of the aim of justice as fairness
is to correct nature’s lottery, the unfair (and undeserved)
advantages that some people have simply because they were
born to certain families or with certain genetic traits.!S The
superpowers of the heroes fall into both groups. In theory,
this means that the gifts these people have should somehow
be redirected to benefit society as a whole. So, according to
Rawls, since the powers can’t be redistributed among the
members of society, people having these powers should be
required to use them for the benefit of society.

This is not a problem for most of our heroes. Many of
them already do this. Hiro recognizes that his powers make
him responsible for looking out for society, and D.L. rescues
strangers out of car wrecks (“Nothing to Hide”). There are
exceptions, however, Sylar being the most obvious. He uses
his gift to amass personal power, and he’s willing to kill any-
one who gets in his way. He has lots of individual liberty,
sure, but he uses it to interfere with the liberty of others.
People like Sylar are exactly why we need a social contract,
but they also represent the biggest threat to maintaining it.

Both the difference principle and the liberty principle
cannot abide people like Sylar. There seem to be only three
options for dealing with Sylar: neutralization, imprisonment,
or death.!” But even when his abilities are temporarily removed
(Volume 2), he continues to kill to get what he wants, as when
he kills Candice Wilmer (“Kindred”) and Alejandro Herrera
(“Iruth and Consequences”). And even though he took a
slight turn for the better in Volume 3, it didn’t take much to
turn him bad again by Volume 4. So it seems that neutralizing
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his powers would not be enough. He needs to be executed or
imprisoned (for life) in order to protect the social contract.

Sylar, however, is not the only threat to a Rawlsian social
contract. In fact, all of the people with superpowers would
either need to use their abilities to help society or be eliminated
in some way. The Rawlsian state is like a joint-stock company.
Everyone should be receiving roughly the same benefits and
have similar opportunities. Because superpowers cannot be
distributed equally, some form of service would be demanded
of those who had them. Yet demanding such services would
infringe on personal freedom, a direct violation of Rawls’s lib-
erty principle. So Rawls’s system would seem to conflict with
itself in the case of superpowered people.

Do Superheroes Break Society?
Micah: Dad, how’d you get out of jail?
D.L.: Between you and me, I walked out.
Micah: Out of prison? How’d you do it?
D.L.: Ain’t no jail can hold your old man.
Micah: Why not?
D.L.: ’Cause I got a secret.
Micah: Like Superman?
D.L.: Yeah. Just like Superman.
—“Better Halves”
We’ve seen some examples of how genetically superior
humans break the paradigm for various social contract the-
ories, but what about the bigger question? Do superheroes
break society completely? I think the answer is yes.
D.L. Hawkins can easily escape from any jail. The Haitian,
who can erase memories, could commit many crimes with-

out ever being convicted. Claire could survive the electric
chair indefinitely and overcome the toxins of lethal injection.
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The fact that Adam, who has the same gift, lives for centuries
indicates that imprisoning someone like Claire for life would
amount to “cruel and unusual punishment.” How could the
legal system deal with such people?

It probably couldn’t. Congress could not keep up with the
various abilities that could arise, and any laws that were cre-
ated would be difficult, if not impossible, to enforce. According
to Hobbes, a state must be all-powerful to create and enforce
internal peace.!® This is why it must be like a Leviathan, a
giant unstoppable sea creature that can overwhelm anything
in its path. But it’s unlikely that a state would ever be power-
ful enough to counter the rise of superpowers in its midst. The
“explosion future” that we see in “Five Years Gone” shows the
inhumanity caused by attempts to legislate superpowers. In
the “exposed future” that we see in “I Am Become Death,”
where nearly everyone has access to powers, it is virtually
impossible to police the public. As the Peter from that future
says, “[A]ll the crime, murder—all ability. People can’t be
trusted. We'’re weak, jealous, violent. Abilities are the new
weapon of choice.”

Other factors also preclude our ability to incorporate peo-
ple with special gifts into a sustainable social contract. Even
basic laws would become difficult to apply. Take the concept
of a duty to rescue, which some nations (and even some U.S.
states) make into a legal obligation in certain cases. The idea
is that citizens should help one another in cases where there is
no significant risk to the rescuer. These laws, which are often
confused with so-called Good Samaritan laws, apply only if
the rescuer does not endanger his or her own life.!” But a
person capable of instant regeneration is seldom in any real
danger, even in extreme rescues. How would courts deal with
such cases? Should Claire be held accountable under rescue
laws for not acting, when she clearly was not at risk??°

Of course, these legal questions are relatively simple when
compared to the chaos that would occur within society as the
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result of superpowered persons. If your neighbor could read
your thoughts, you would want to move to a new location.
If your coworker could wipe out your memories, you would
change jobs (if you could remember that the Haitian in the
cubical next to you had that power). Worse, if you knew
there were people around you who hid such powers, you
would be in a constant state of fear. Whether or not society
began as the kind of State of Nature that Hobbes described,
society would almost certainly be transformed by widespread
paranoia, and we would essentially be in a state of war with
one another. Contracts would cease to be formed, because
no one could trust the other to abide by the rules. People with
such powers would have to fight to defend themselves, and
life would indeed become “nasty, brutish, and short.” Luckily,
no one in reality has such powers.

But what if the superpowered took control? Maybe they
could govern and legislate both the powered and the nonpow-
ered successfully. Maybe, but probably not. Adam took it upon
himself to improve humanity and decided that the best thing
to do was to wipe it out. That hardly seems like success. The
first generation of heroes (Angela Petrelli, Charles Deveaux,
Bobby Bishop, and Daniel Linderman), after witnessing the
massacre at Coyote Sands (“1961”), also tried to take control.
First, they formed the Company—in a way, its own legal sys-
tem, designed to keep those with powers under control:

We find people, and we make sure they don’t become
dangerous. Now, sometimes that can mean making sure
they understand entirely what they’re capable of and
teaching them to use their abilities for the good of man-
kind . . . and sometimes it can mean eliminating them.
—Linderman, “Four Months Later”

Later, the Company planned to strengthen its control
over the general public. As Linderman explains,



20 ROBERT SHARP

I was a lot younger than you when I discovered my
power. And there were others too, like me, who dis-
covered theirs. We were all confused. And we found
each other. Together, we tried to make a difference to
the world. And for a while, we did. It was beautiful.
And then, some of my . . . friends . . . they lost their
way. They used their powers for personal gain. And
all the good that we’d done was—well, it amounted
to nothing. And I learned that healing one person at
a time was just not enough. We needed something—

something to pull it down on course. Something big.
_“'07% »

Linderman’s plan, of course, was to unite the world by
giving it a common threat. As he explains to Nathan, “People
need hope, but they trust fear.” By creating a huge explosion
in New York, Linderman hoped to bind society together with
a common cause. In a sense, he sought to create a new social
contract, one not unlike Hobbes’s vision. Fear would form
the basis of cooperation and control.

But in the Company’s attempt to control society from
behind the scenes, it denies the very basic equality and respect
that Rawls demanded for a social contract. Together, Linderman
and Bob Bishop remind us of Lord Acton’s (1834-1902) warn-
ing that “Power tends to corrupt; absolute power corrupts abso-
lutely.” (Both Nathan and Arthur Petrelli seem to show this as
being true as well.) In order to sustain a reasonable social con-
tract, in which every member is seen as roughly equal, such
powered people could not be allowed to control society.

So it seems that despite the hype, the arising of superpowers
within society would not be a good thing. We’d wish people with
powers were all like Claire and Hiro—saving people from burn-
ing buildings, stopping villains, and so forth. But, in reality, they
would likely break down the very fabric of society. I guess we
should be glad that such things are limited to fiction—for now.
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University Press, 1996).
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6. Thid., p. 64.

7.1bid., p. 63.

8. Of course, later Adam was killed, but it was by someone with powers. Arthur Petrelli
took his powers, and Adam’s age quickly caught up with him (“Dying of the Light”).

9. John Locke, Second Treatise of Government (Wheeling, IL: Harlan Davidson, 1982).
10. Thid., p. 18.

11. Hobbes, Leviathan, p. 63; Locke, Second Treatise of Government, p. 3. See also Jean-
Jacques Rousseau, “On the Social Contract,” in The Basic Political Writings, translated
by Donald A. Cress (Indianapolis, IN: Hackett, 1987), p. 153.

12. One could also try to take away their powers. More on that later.

13. See John Rawls, A Theory of Fustice: Revised Edition (Cambridge, MA: Harvard
University Press, 1999), p. 56.

14. See John Rawls, Political Liberalism (expanded edition) (New York: Columbia
University Press, 2005), p. 6.

15. Rawls, Political Liberalism, pp. 22-28.
16. Rawls, A Theory of Fustice: Revised Edition, p. 87.

17. Or, of course, one could deal with Sylar by convincing him that he is Nathan, thus
causing him to shape shift his body into Nathan’s and live out Nathan’s life—but that
would never work, right?

18. Hobbes, Leviathan, pp. 89-90.

19. Technically, Good Samaritan laws are meant to excuse people who try to help oth-
ers in a crisis from being held liable if their attempt to help fails. So, an off-duty doctor
who tries to administer CPR on a car crash victim cannot be held liable under usual
professional standards. The purpose of such laws is to encourage people to go beyond
the call of duty and help their fellow person. There are no laws in the United States
that require people to actively help others in trouble (except perhaps to report a crime
in progress). That’s the stuff of crime dramas.

20. Claire’s moral obligations are a different matter. For more on this and specifi-
cally Claire’s moral obligations to save others, see chapter 2 of this volume, “Heroes,
Obligations, and the Ethics of Saving the World” by J. K. Miles.



