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AAUP. See American 
Association of University 
 Professors (AAUP)

ABOR (Academic Bill of Rights), 
261–262

abortion and birth control 
 services, 392–394

Academic Bill of Rights (ABOR), 
261–262

academic custom and 
usage, 20–22, 204–206. See 
also  academic freedom

academic deference
to academic decisions, 72–77
to administrative agency 

 decision, 72n
admissions, 74, 282
decrease of, 9
factors to consider for, 76–77
grades, credits, and degrees, 

402, 406–409
historically, 8
policy and, 98
reasonable accommodations, 

435
Title IX, 73

academic freedom. See also free 
speech; freedom of associa-
tion; freedom of press

defi nition and overview of, 
203–205, 213

AAUP on, 203, 205–206, 232, 
233, 253–254

contracts and, 203–204, 231–232
course content and, 

215–219, 227–228

external versus internal 
restraints on, 196

faculty versus student, 260
as First Amendment  correlative 

right, 208–209
foundational cases on, 207–210
free speech, students and, 

254–255
grading and, 228–231
institutional academic  freedom, 

212–214
internal versus external, 

204–205
petition clause and, 202
political correctness, effect on, 

211–212, 261
in private institutions, 204, 

231–232
profanity, 216, 219–220, 

257–260
professional versus legal 

 concepts, 203–204, 205–207
in religious institutions, 

232–235
religious viewpoints and, 

216–218
requirements of students and, 

256–260
restraints on, internal versus 

external, 210–212
of students, 253–262
teaching methods and, 

214–216
Academic Rights and 

 Responsibilities  (American 
Council on Education), 262

accrediting agencies, 674, 698, 
760–762

ACE (American Council on 
 Education), 262

ACPA (Anticybersquatting 
 Consumer Protection Act), 
695–696, 710

activity fees
free speech, 521–526
opt-out provisions, 537
policy issues, 525–526
student organizations and, 

519–526, 534–538
student press allocation, 

550–551
viewpoint discrimination and, 

254–255
ADA. See Americans With 

Disabilities Act (ADA)
Additional Clarifi cation of 

Intercollegiate Athlet-
ics: Three-Part Test - Part 
Three, 581

ADEA. See Age Discrimination in 
Employment Act (ADEA)

Administrative Dispute Resolution 
Act of 1996, 748

administrative enforcement
academic deference 

and, 72n
adjudication, 19
growth of, 5–6
legal liability and, 59
rule making and, 18–19, 

744–748
Title IX, 421–422
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administrative rules and 
 regulations, 18–19, 667–668, 
724

admissions. See also  affi rmative 
action in admissions

overview, 280–281
academic deference and, 74, 

282
arbitrariness standard of 

review, 281–282
burdens of proof, 294–295, 328
contract theory and, 

283–284, 327
disability discrimination, 

292–298, 329
due process, 281
falsifi cation on admissions 

application, 281
immigration status, 299–301
national origin discrimination 

and, 299
policy issues, 282, 284, 

318–327, 328
racial discrimination and, 

284–288, 328, 734
readmissions, 327–330
Revenue Rulings and, 287–288
Section 1981, 286–287
Section 504, 282–296, 329
sex discrimination, 288–292, 

328
Title VI, 284–286
Title IX, 288–292
tort liability, 329–330

ADR. See alternative dispute reso-
lution (ADR)

advocacy groups, 3–4, 759n
affi rmance of unauthorized 

actions, 150
affi rmative action. See also affi r-

mative action in admissions; 
employment discrimination

overview, 182–185
advocacy groups for, 3–4
contractors, 178
equal protection, 183, 185, 

188–190
in fi nancial aid, 338–343
sources of law on, 183
strict scrutiny, 190, 307, 308, 

310, 340
student organizations, 527–528
Title VI, 303, 338–339, 729
Title VII, 183, 185–188
Title IX, 303

affi rmative action in admissions
overview, 301–303
diversity and, 306–307, 311–318
narrow tailoring of, 311–313
past discrimination, remedy-

ing, 308–309
policy issues, 318–327
quotas, 306, 310
race-conscious versus race-

neutral plans, 302, 320–321, 
323

reverse discrimination, 304–307
separate consideration of 

minorities, 304–308
sources of law on, 302–303
standards of judicial review, 

307, 308, 310
types of plans, 302
uniform plans, 321

age discrimination, 174–176, 
363–364

Age Discrimination Act of 1975
fi nancial aid, 337–338
private right of action and, 

726, 744
student housing, 363–364

Age Discrimination in Employ-
ment Act (ADEA), 174–176

agency fees, 148
agency law

affi rmance of unauthorized 
actions, 150

authority and, 105–108
contract liability and, 58, 128, 

152–153
respondeat superior  doctrine, 

110, 415
Agreement on Guidelines for 

Classroom Copying in Not-
for-Profi t Educational Institu-
tions, 676

aid-to-education programs, 722–
725, 761

alcohol and drug use and abuse
ADA and, 171–172
FERPA and, 271
suicide and, 125–126
tort liability and, 

113–114, 123
aliens, 299–301, 349–355, 396–398
alternative dispute  resolution 

(ADR). See also  exhaustion 
of remedies doctrine

overview, 79–80
academic deference 

and, 75n
arbitration, 82–83
cyberspeech and, 378
internal grievance  procedures 

as, 80
issues with using, 83–85
as litigation management 

tool, 78
mediation, 81–82
peer panels for, 81

American Association of Univer-
sity Professors (AAUP)

on academic freedom, 203, 
205–206, 232, 233, 253–254

on copyright, 676
statements of policy by, 759
Web site for, 758

American Council on  Education 
(ACE), 262

Americans With Disabilities Act 
(ADA). See also  disabilities, 
persons with; reasonable 

accommodations of persons 
with disabilities

overview, 702–705
admissions, 297–298, 329
athletes, 590–591
athletic associations and 

conferences, 776–780
campus computer  networks, 

379
disability defi ned, 

427–428, 702–703
employment discrimination, 

170–174
fi nancial aid, 337
impairment defi ned, 703
mitigation of disability, 

428–429
psychiatric illnesses, disciplin-

ing students with, 454–456
public accommodation and, 

703–705, 776–779
remedies, 172
Section 504 compared, 170, 

172, 740
sovereign immunity, 174, 

427, 704
study abroad programs, 437

Anticybersquatting Consumer 
Protection Act (ACPA), 
695–696, 710

antitrust laws, 696–702, 
768–771, 788–791

apparent authority, 106
Application of Antitrust Laws to 

Award of Need-Based Educa-
tional Aid, 701

arbitration. See alternative dispute 
resolution (ADR)

Architectural Barriers Act, 705
Arms Export Control Act, 715
Association for Student  Judicial 

Affairs, 759
athletes. See also sex 

 discrimination in  athletics; 
Title IX

overview, 568–569
breach of contract and, 

574–578
disability discrimination, 

589–591
disclosures of information, 

573–574
drug testing, 591–596
due process, 569–570, 575–576
fi nancial aid, 331–332, 

574–578, 580–581, 588
free speech, 570–573
hazing, 600–601
open records laws, 664
policy issues, 569, 

572–573, 595–596
privacy issues, 594–595
Section 504, 589–590
sexual harassment and, 

266–268, 589
statutory law, 573–574
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tort liability and, 576–578, 
596–601

athletic associations and confer-
ences. See also Title IX

overview, 762–763
ADA and, 776–780
antitrust law and, 768–771
civil rights spending statutes 

and, 772–776
common law principles and, 

771–772
constitutional constraints of, 

763–766
NCAA as, 762–763
Section 1981, 775–776
Section 504, 776
state statues regulating, 

766–768
Title VI, 774–776

attorneys, student right to in dis-
ciplinary hearings, 447, 450

at-will doctrine, 145
audits, legal, 64–65, 86
authority, 105–108. See also sover-

eign immunity headings; tort 
liability

auxiliary enterprises. See  private 
business

BFOQ exception, 161, 168, 175, 
192

binding arbitration, 82
birth control and abortion ser-

vices, 392–394
bona fi de occupational 

 qualifi cation (BFOQ) excep-
tion, 161, 168, 175, 192

breach of contract. See contracts
Buckley Amendment. See Family 

Educational Rights and Pri-
vacy Act (FERPA)

burdens of proof
admissions, 

294–295, 328
grades, credits, and degrees, 

403
readmissions, 328
Section 504, 294–295

Bureau of Citizenship and Immi-
gration Services (CIS), 397

Bureau of Immigration and Cus-
tom Enforcement (ICE), 
397–398

business, private. See private 
business

bystanders, 113–114

campus common law. See aca-
demic custom and usage

campus computer networks. 
See also computer network 
communications

ADA and, 379
copyright infringement, 684
free speech and, 

371–377, 714

liability issues, 377–379, 561, 
565n, 684

open records laws, 666–667
policy issues, 372, 377–378
thumbnail images and, 679
tort liability and, 114
Webcasting, 688

campus security. See also criminal 
activities

federal statutes, 387–390
foreseeability of harm and, 

386–387
landlord and tenant  principles, 

383–384, 385
policy issues, 380, 381, 388
qualifi ed immunity, 381–382
rape and sexual assault, 

387–390
safety instruction, 384–385
security offi cers, 380–383
state laws and, 389
tort liability, 381–382
violent crime,  protecting stu-

dents against, 383–387
Campus Security Act. See  Student 

Right-to-Know and Campus 
Security Act

Campus Sex Crimes  Prevention 
Act (CSCPA), 271, 390

CAN-SPAM Act of 2003, 710
canvassing. See soliciting and 

canvassing
case law. See common law
CDA (Communications Decency 

Act), 378–379, 708–714
censorship. See freedom of press; 

student press
CERCLA (Comprehensive Environ-

mental Response, Compensa-
tion, and Liability Act), 674

C.F.R. (Code of Federal 
 Regulations), 18

charitable immunity doctrine, 8, 
111–112

chartering and licensure, 653–657
CHEA (Council for Higher Educa-

tion  Accreditation), 760
Child Online Protection Act 

(COPA), 709–710
Child Pornography Prevention Act 

(CPPA), 709
Children’s Online Privacy Protec-

tion Act, 710
CIS (Bureau of Citizenship and 

Immigration  Services), 397
citizenship clause, 346–347
Civil Rights Act of 1866. See Sec-

tion 1981
Civil Rights Act of 1964. See Title 

VI; Title VII
Civil Rights Restoration Act, 

394, 579
Clarifi cation of Intercollegiate 

Athletics Policy  Guidance: 
The Three-Part Test, 581, 587

Clayton Act, 696–702

Clery Act (Crime Awareness 
and Campus Security Act), 
387–390

Code of Federal Regulations 
(C.F.R.), 18

codes of ethics, 462
codes of student conduct

contracts and, 249–250
disability discrimination, 

454–456
disciplinary and grievance 

 systems, 443–446
fraternities and sororities, 

544–545
grades, credits, and degrees, 

410
collective bargaining, 145–148
college savings plans, 332
color discrimination. See national 

origin discrimination; racial 
discrimination; Title VI

color of law. See state action 
doctrine

commercial speech, 559
common law

defi ned, 19
athletic associations and con-

ferences, 771–772
as source of law, 23, 33
state government regulations 

and, 650–651
Communications Act, 705
Communications Decency Act 

(CDA), 378–379, 708–714
community access to campus. 

See also soliciting and 
canvassing

free speech and, 612–617
policy issues, 617–618, 629, 

635
in private institutions, 624–629
public versus private 

 institutions, 611–613
speakers and events,  exclusion 

of, 613–617
trespassers, institutional regu-

lations and, 621–624
trespassers, state/local law 

and, 617–621
compelling interest test, 37
compensation discrimination. See 

employment discrimination
compliance offi cers, 63–64
Comprehensive Environmental 

Response, Compensa-
tion, and Liability Act 
(CERCLA), 674

Computer Fraud and Abuse Act, 
706

computer network 
 communications. See also 
campus computer networks

overview, 705–706
CAN-SPAM Act of 2003, 710
Child Online Protection Act, 

709–710
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computer network (continued )
Children’s Online Privacy 

Protection Act, 710
Communications Decency Act, 

708–709
Computer Fraud and Abuse 

Act, 706
crossover statutes and, 714–718
Cyber Security  Enhancement 

Act, 707–708
Digital Millennium  Copyright 

Act, 379, 681, 683–684, 
688, 710

Digital Theft Deterrence and 
Copyright Damages Improve-
ment Act, 687

Electronic Communications 
Privacy Act, 372n, 706–708

fi ltering and, 710, 712
ISPs, copyright issues and, 

683–687
No Electronic Theft Act, 

683, 715
policy issues, 705–706
TEACH Act, 682–683, 710
Telecommunications Act, 705, 

708–709
USA PATRIOT Act, 706, 707, 715
viruses, 706

computers. See campus computer 
networks; computer network 
communications

condemnation, 650–651
Confi rmation of Antitrust  Status 

of Graduate  Medical 
Resident Matching Programs, 
701–702

confl icts of interest, 78n
consent forms, 91
Constitution (U.S.). See also 

specifi c clauses and 
Amendments

applicability to private vs. 
public institutions, 25

government support for reli-
gious institutions and, 35–42

as source of law, 16–17
state constitutions  compared, 

16–17
statutory versus constitutional 

claims, 73–74
students’ historical rights 

and, 8
constitutional claims versus statu-

tory claims, 73–74
constitutional liability. See 

Section 1983
constitutions, state

athletic associations and con-
ferences, 766

government support for reli-
gious institutions and, 42–45

public institutions and, 
651–653

as source of law, 16–17, 34–35
trespassers and, 624–629

U.S. Constitution compared, 
16–17

contempt of court, 70–72
contractors, 177–178, 183–184
contracts

overview, 244–245
academic custom and usage 

and, 204–205
academic freedom and, 

203–204, 231–232
academic performance and, 

246–247
of adhesion, 251
admissions, 283–284, 327
agency law and, 58, 128, 

152–153
athletic scholarships, 574–578
authority theory and, 108
code of conduct violations, 

249–250
copyright licensing, 687
course catalogs and  handbooks 

as, 245–246, 247–248, 250, 
252, 405–406, 407–408

course requirements, 409
damages, 250
defenses of institutions to 

claims of, 248, 249–250
defenses to breach, 132, 152
disciplinary and grievance sys-

tems, 471–473
employment, 144–145, 

147–148, 152–153
estoppel doctrine, 106, 407–408
faculty misconduct and, 249, 

251–252
fi duciary duty and, 251–252
fi nancial aid, 330
grades, credits, and degrees, 

405–406
historical lack of rights of, 8
implied-in-fact, 

247–248, 283
liability, 128–132, 152–153
oral promises, 247
policy issues, 252
private institutions and, 33–34
programs and courses of study, 

245–246
quasi-contractual claims, 

245–246
readmissions, 327
sexual harassment, 425
as source of law, 20–22
sovereign immunity and, 

129–130, 248
tenure issues, 22
ultra vires doctrine, 245
unconscionable contracts, 251

COPA (Child Online  Protection 
Act), 709–710

COPA (Council on Postsecondary 
Accreditation), 760

Copyright Amendments Act, 679
Copyright Clearance Center, 678
copyright law

overview, 675–676
anti-circumvention of, 688–689
computer speech, 379
coursepacks, 677–678
fair use doctrine, 676–681
liability for infringement, 678, 

683–687, 715
licensing, 687
music, 688
performance rights, 681–683
policy issues, 681
scope of protection, 687–688
term extension of  protection, 

689–690
thumbnail images and, 679
unpublished materials, 

678–679
Copyright Term Extension Act, 

689–690
Council for Higher Education 

Accreditation (CHEA), 760
Council for the Advancement of 

Standards (CAS), 759
Council on Postsecondary Accred-

itation (COPA), 760
coursepacks. See copyright law
CPPA (Child Pornography Preven-

tion Act), 709
Crime Awareness and  Campus 

Security Act (Clery Act), 
387–390

criminal activities. See also cam-
pus security; computer 
network communications

copyright infringement, 
683–687, 715

disciplinary and grievance sys-
tems and, 463

double jeopardy, 447–450
FERPA and, 270
hate speech and, 500–501
stalking, 158–159
tort liability and, 116
violent crime,  protecting stu-

dents against, 383–387
criminal penalties. See remedies
Criminal Penalties for Copyright 

Infringement, 683
CSCPA (Campus Sex Crimes 

Prevention Act), 271, 390
CTEA (Sonny Bono Copyright 

Term Extension Act), 
689–690

Cyber Security Enhancement Act, 
707–708

damages. See also remedies
ADA, 704
compensatory, 162n
Equal Pay Act, 167
money damages, 69
punitive damages, 92, 162n
Section 504, 740
student contract claims, 250
Title VI, 704
Title IX, 168
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de jure segregation, 727–735
delegation of authority, 105–106
Department of Education (U.S.). 

See also Offi ce for Civil 
Rights (OCR)

fi nancial aid and, 338, 340, 
342–343, 350, 724

GEPA and, 724–725
sexual harassment policy, 

268–269, 410, 415, 420, 422
Department of Homeland Security 

(U.S.), 397–398
Department of State (U.S.), 397
designated public forum. See free 

speech
Digital Millennium Copyright Act 

(DMCA), 379, 681, 683–684, 
688, 710

Digital Theft Deterrence and 
Copyright Damages Improve-
ment Act, 687

directors and offi cers  insurance, 
86–87

disabilities, persons with. See 
also Americans With Dis-
abilities Act (ADA); disability 
discrimination; reasonable 
accommodations of persons 
with disabilities

overview, 426–427
copyright circumvention 

and, 689
disability, defi nitions of, 

427–429
mitigation of disability, 

428–429
numbers of, 427n
regarded as disabled claims, 429
support services for, 394–396
vocational rehabilitation agen-

cies, 395–396
disability discrimination. See also 

Americans With Disabilities 
Act (ADA); hate speech; 
reasonable accommodations 
of persons with disabilities; 
Section 504

admissions, 292–298, 329
athletes, 589–591
campus computer  networks, 

379
codes of student conduct viola-

tions, 454–456
disability, defi nitions of, 

427–429
in employment, 170–174
fl agging of scores, 298
housing regulations 

and, 643
qualifi ed persons defi ned, 173, 

293, 429–430
recurring or degenerative 

conditions, 295–296
disciplinary and  grievance sys-

tems. See also  alternative 
dispute  resolution (ADR)

overview, 441
academic misconduct and, 

465–466
academic sanctions, 466–470
athletes, 569–570
attorneys, right to, 447, 450
codes of ethics and, 462
codes of student conduct, 

443–446
contract theory and, 471–473
criminal activities and, 463
disciplinary rules, validity of, 

451–454
disciplinary sanctions, 466–470
double jeopardy, 447–450
due process, 448–449, 463–466
establishment of, 441–443
exhaustion of remedies doc-

trine, 443
falsifi cation on admissions 

application, 281
fi les and records, 270–271, 

274–276
fraternities and sororities, 

544–545
grades, credits, and degrees, 

410
honor codes, 444
informal preliminary 

 proceedings, 446–447
injunctions, 443
judicial systems, 446–451
notice and hearing, 463–466
off-campus actions, 445–446
open meetings and public dis-

closure, 661
open records laws, 664
policy issues, 441–442, 446, 

456, 462, 469, 
473, 474

preventive law and, 65–66
in private institutions, 

453–454, 470–474
procedural requirements, gen-

erally, 456–457
psychiatric illnesses, 

 disciplining students with, 
454–456

in public institutions, 451–453, 
457–466

rules, interpretation of, 453
sanctions, disciplinary versus 

academic, 466–470
self-incrimination, 448
sources of law on, 442–443
student misconduct cases, 247
vagueness doctrine, 451–452

discrimination, 146–148, 336–338, 
741–744. See also particular 
types of discrimination

disparate impact claims. 
See particular types of 
discrimination

disparate treatment claims. See 
employment discrimination; 
racial discrimination

disproportionate impact, 177
distance learning, 

681–682, 710
DMCA (Digital Millennium 

Copyright Act), 379, 681, 
683–684, 688, 710

domestic partner benefi ts, 
180–181

dormitories. See student housing
double jeopardy, 334, 447–450
Dram Shop Acts, 123
DREAM Act, 355
drug and alcohol use and abuse

ADA and, 703
athletes, drug testing of, 

591–596
fi nancial aid eligibility and, 

333–334
fraternities and sororities, 542
free speech, 507n
policy issues, 595–596
zero tolerance policies, 452

Drug-Free Schools and 
 Communities Act, 722

Drug-Free Workplace Act, 172, 722
due process. See also  academic 

freedom
academic sanctions, 466–470
admissions, 281
athletes, 569–570, 575–576
athletic scholarships, 575–576
at-will doctrine and, 145
disciplinary and grievance 

systems, 448–449
disciplinary sanctions, 457–466
fi nancial aid, 331–332
institutional recognition and 

regulation, 656–657
in intimate association, 

530–531
National Security Letters and, 

708
in private institutions, 

470–474
religious activities and, 38
resident tuition preferences, 

344, 346
state laws for, 766–768
tenure denials and termina-

tions, 21–22
trespassers and, 620–621

EAR (Export Administration Regu-
lations), 715

ECPA (Electronic  Communications 
Privacy Act), 372n, 
706–708

EDGAR (Education  Department 
 General Administrative 
 Guidelines), 725

Education Amendments of 1972. 
See Title IX

education associations, 758–759. 
See also accrediting agencies; 
athletic associations and 
conferences
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Education Department  General 
Administrative Regulations 
(EDGAR), 725

Education for All  Handicapped 
Children Act, 427

educational malpractice, 127–128
educational policy. See policy 

issues
Electronic Communications 

Privacy Act (ECPA), 372n, 
706–708

e-mail. See campus computer 
networks; computer network 
communications

eminent domain, 650–651
employment. See also employ-

ment discrimination
overview, 142–144
agency fees, 148
at-will doctrine, 145
collective bargaining, 145–148
contracts for, 144–145, 

147–148, 152–153
open meetings and public dis-

closure, 659–660
taxes and, 718–722

employment discrimination. See 
also affi rmative action

overview, 159–160
age discrimination, 174–176
arbitration requirement in 

employment contracts and, 83
benefi ts, 180–181
collective bargaining and, 

146–148
constitutional prohibitions, 

176–177
contractors with federal govern-

ment and, 177–178, 183–184
disability discrimination, 

170–174
disparate treatment claims, 160
disproportionate impact, 177
EEOC and, 161
equal pay, 167–168
equal protection, 176–177
ethnicity discrimination, 169
Executive Order 11246, 

177–178
Executive Order 11375, 

177–178
marital status  discrimination, 

180–181
national origin discrimina-

tion, 169
by religious institutions, 

190–195
retaliation claims, 160
reverse discrimination, 

184–186
Section 1981, 169–170
sexual orientation discrimina-

tion, 178–182
standards of judicial review, 

176
Title VI (see Title VI)

Title VII (see Title VII)
Title IX (see Title IX)
veteran preferences, 176–177

employment handbooks, 80, 84
endorsement test, 48
Equal Access to Justice Act, 

746, 747
Equal Employment Opportunity 

Commission (EEOC)
age discrimination, 175
disability discrimination, 172
employment discrimination, 

161
Equal Pay Act, 168
sexual harassment, 163
Web site, 172

Equal Pay Act, 167–168
equal protection

admissions, 284–286
affi rmative action, 183, 185, 

188–190
alienship status and, 349, 352
employment discrimination, 

176–177
fi nancial aid, 331
resident tuition preferences, 

344–345
sex discrimination, 289–292
sexual orientation discrimina-

tion, 179–180
single-sex schools, 289–292
student housing, 359–361
student organizations, 527–528
Title VI and, 727, 728
voting, registering for, 644–645
zoning and, 642–643

equitable remedies. See remedies
Equity in Athletics Disclosure Act, 

573–574
errors and omissions  insurance, 

86–87
establishment clause

academic freedom, 209
employment discrimination 

and, 193–194
endorsement test, 48
free speech and, 535–538
government support for reli-

gious institutions and, 39
public institutions and, 45–49
religious institutions and, 

36–45
sexual harassment and, 413n
student organizations, 532
three-pronged test under, 

39–40
estoppel doctrine, 106, 407–408
ethnicity discrimination. See hate 

speech; racial discrimina-
tion; Section 1981; Title VI

Executive Order 11246, 177–178, 
183–184

Executive Order 11375, 177–178, 
183–184

Executive Order 12866, 748, 750
Executive Order 12958, 750

Executive Order 13132, 748
Executive Order 13422, 748
exhaustion of remedies doctrine

ADA, 172
alternative dispute  resolution 

and, 78
disciplinary and grievance 

systems, 443
handbook provisions and, 

80, 84
Section 505, 172
Title IX, 168

Export Administration Act, 715
Export Administration  Regulations 

(EAR), 715
express authority, 106
external governance, 10, 13–16
external law, sources of, 16–20
extraterritorial application of 

laws, 160

faculty. See also academic 
freedom; contracts; 
employment

governance, involvement in, 13
lawsuit examples by, 4–5
misconduct, 249, 251–252
state action doctrine, 26

Fair Housing Act, 643
fair use doctrine, 676–681
Family Educational Rights and 

Privacy Act (FERPA)
admissions and, 280–281
duty to warn and, 454
education records, defi ned, 

270n
fi les and records under, 

269–273
fi nancial aid, 332–333
FPCO and, 269
legal status of students 

and, 243
parking violation records 

and, 277
private right of action and, 272
state public records acts and, 

273–278, 661, 664
USA PATRIOT Act and, 271

Family Policy Compliance Offi ce 
(FPCO), 269

family status discrimination, 288
federal government

aid-to-education programs, 
722–725, 761

antitrust law, 696–702
civil rights compliance, 

725–726, 741–744 (see also 
particular laws)

computers and (see computer 
network  communications)

constitutional powers of, 
672–673

copyright law (see  copyright 
law)

cybersquatting, 695–696
governance and, 14, 15
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information, obtaining from, 
748–750

postsecondary education, regu-
lation of, 673–675

preemption by, 14, 16–17, 
300–301, 609–610, 
648–649, 672

rule making, 18–19, 744–748
trademark law, 690–696

Federal Insurance Contributions 
Act (FICA), 718, 720–721

Federal Register (Fed. Reg.), 18, 744
Federal Trade Commission (FTC) 

Act, 696–702
Federal Unemployment Tax Act 

(FUTA), 718, 721
FERPA. See Family Educational 

Rights and Privacy Act 
(FERPA)

FICA (Federal Insurance Contribu-
tions Act), 718, 720–721

fi ghting words, 374n, 507, 572n
fi les and records

athletes, 573–574
disciplinary records, 

270–271, 274–276
under FERPA, 269–273
open meetings and public dis-

closure, 661
sex offender records, 387–390
state laws and, 273–278

fi nancial aid
overview, 330–332
accrediting agencies and, 761
affi rmative action and, 

338–343
aliens, documented, 349–352
aliens, undocumented, 

352–355
antitrust law, 699–701
athletic scholarships, 331–332, 

574–578, 580–581, 588
conditions on, 330–331
contracts, 330
double jeopardy and, 334
drug offenses and, 333–334
federal programs, 332–336
fraud claims and, 336
nondiscrimination laws and, 

336–338
nonresidents, 343–349
policy issues, 348–349
private right of action and, 335
as regulatory method for insti-

tutions, 655
religious majors and, 45
residency, determination of, 

347–348
resident tuition preferences, 

343–347, 350–351
taxation of, 719–720, 722

First Amendment. See 
 establishment clause; free 
exercise clause; free speech; 
freedom of association; free-
dom of press

fl agging of scores, 298
FOIA (Freedom of Information 

Act), 749–750
foreign commerce clause, 301
foreign law, 19–20
Fourteenth Amendment. See due 

process; equal protection
Fourth Amendment

academic freedom, 209–210
drug testing of athletes, 

591–593
housing regulations and, 368
plain view doctrine, 365–366
reasonable expectation of 

privacy, 366–367
searches and seizures, 

202–203, 209–210, 365–371, 
549–550, 591–593

fraternities and sororities. See also 
student housing

overview, 538
codes of student conduct and, 

544–545
disciplinary and grievance 

systems, 544–545
freedom of association and, 

541–543
hazing, 121–122, 262–263, 

543–544, 545–549
institutional liability for, 

543–544
institutional  recognition and 

regulation of, 539–545
intimate association and, 531
landlord and tenant  principles, 

548–549
private institutions, 539–541

Fraud by Wire, Radio, or 
 Television Communications 
Act, 715

free exercise clause
balancing test for, 43–45
compelled speech, 257–260
employment discrimination 

and, 193–194
health services, 392–394
Lemon test for, 39–40
neutrality-plus test for, 42
pervasively sectarian test for, 

41–42
religious activities and, 

37–38
sexual harassment and, 413n
student housing and, 361–363
student organizations, 

529–530, 531–532
free speech

overview, 478–480
anonymity and, 496
athletes, 570–573
campus computer  networks, 

371–377, 714
canvassing (see soliciting and 

canvassing)
captive audiences, 220, 

507–508, 572

classroom teaching and, 
496–497

commercial speech, 559, 
630–636

community access to  campus 
and, 612–617

compelled speech, 257–260
cyberspeech, 375–376, 710–714
deterrence test for, 200
disruptive, what constitutes, 

486–488, 497
drug and alcohol use and 

abuse, 507n
employment terminations, 

196–199
establishment clause and, 

535–538
exclusion of outside speakers 

and events, 613–617
faculty employment decisions, 

220–224
fi ghting words, 374n, 507, 572n
government versus private 

speech, 481n
grading as, 228–231
hate speech (see hate speech)
incitement, 374n, 507, 615
institutional regulation of, 

622–623
legal services, 398–399
libel, 495, 561–565
limited public forum, 376
mandatory student activity 

fees, 521–526
matters of public concern, 

225–227
National Security Letters 

and, 708
noncommercial solicitation, 

636–638
obscenity, 373–374, 495, 

559–561, 708–709, 711
overbreadth doctrine, 490
policy issues, 377–378, 490, 

506–508, 617
pornography, 708–710, 714–715
posters and leafl ets, 493–496
prior restraints on expression, 

492–493, 613–616
private institutions, 478–479, 

481
profanity, 216, 219–220
protests (see also student 

protests)
by public employees, 198–199
public forum doctrine, 

201–202, 375–376, 480–486
receive information, right to, 

613–617
religious activities and, 37–38
retaliation claims and, 

199–200
school sponsored speech, 

258–259
sexual harassment and, 

221–225, 413–414
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free speech (continued)
 soliciting (see soliciting and 

canvassing)
sources of law on, 478–479
speech codes, 261, 501–504
strict scrutiny, 712
student academic freedom and, 

254–255
student organizations, 514, 

515–516, 521–526, 
531–534, 639

student press, 551–559
symbolic speech, 479–480
tenure denials and termina-

tions, 196–197
time, place and manner restric-

tions, 481–482, 488–492, 
507, 629–630

trespassers and, 618–620
true threats, 374–375, 501, 507, 

715–718
vagueness doctrine, 

221–224, 376–377, 490
viewpoint discrimination, 

484–485, 638n
zones for, 489–490

freedom of association. See also 
academic freedom

faculty and, 202
fraternities and sororities, 

541–543
homosexuals, 179
intimate versus expressive, 530
mandatory student activity 

fees, 519–526
religious activities and, 38
student housing, 359–360
student organizations, 513–519

freedom of expression. See aca-
demic freedom; free exercise 
clause; free speech; freedom 
of association; freedom of 
press

Freedom of Information Act 
(FOIA), 749–750

Freedom of Information Act 
(FOIA) Amendments, 
749–750

freedom of information acts, 
661–667, 749–750

freedom of press, 37–38, 254–255. 
See also student press

freedom to learn. See academic 
freedom

Further Clarifi cation of 
 Intercollegiate  Athletics 
Policy Guidance  Regarding 
Title IX  Compliance, 581

FUTA (Federal Unemployment Tax 
Act), 718, 721

gay rights. See homosexuals
General Education Provisions Act 

(GEPA), 724–725
GEPA (General Education Provi-

sions Act), 724–725

GI Bill, 723
governance, 9–16. See also exter-

nal law, sources of; internal 
law

Government in the Sunshine Act 
of 1976, 749, 750

Government Printing Offi ce 
Electronic Information 
Access Enhancement Act of 
1993, 749

government regulations. See fed-
eral government; local gov-
ernment regulations; state 
government regulations

governmental immunity doctrine. 
See sovereign immunity 
headings

grades, credits, and degrees
academic deference, 402, 

406–409
academic freedom and, 228–231
burdens of proof, 403
codes of student conduct, 410
contracts and, 405–406
course requirements, 409
disabilities, persons with (see 

reasonable accommodations 
of persons with disabilities)

dismissal of students, 402–406
grade or exam results, chal-

lenges to, 406–409
qualifi ed immunity, 404
racial harassment, 426
retaliation claims, 409–410
sexual harassment and (see 

sexual harassment)
sexual orientation 

 discrimination, 426
standards of judicial review, 

408–409
grievances. See disciplinary and 

grievance systems

handbooks, employment, 80, 84
hate speech. See also free speech

overview, 498–499
athletes, 572
behavior versus  expression, 

508
captive audiences, 507–508
city or state laws and, 499–501
crime and, 500–501
drug and alcohol use and 

abuse, 507n
fi ghting words, 347n, 507, 572n
incitement, 374n, 507, 615
libel, 507
overbreadth or underbreadth 

doctrines, 505–506
policy issues, 506–508
private institutions, 499, 503
regulation of, principles involv-

ing, 504–508
speech codes, 501–504
time, place and manner restric-

tions, 507

true threats, 374–375, 501, 507, 
715–718

hazing
athletes, 600–601
fraternities and  sororities, 

121–122, 262–263, 
543–544, 545–549

state laws and, 444–445
Health Insurance Portability and 

Accountability Act, 391
health services, 391–394
Higher Education Act of 1965, 

334–336, 387–390, 723
Higher Education Amendments of 

1992, 387–390
Higher Education Amendments of 

1998, 646
Higher Education Facilities Act of 

1963, 723
higher education, law of

common law, 23
evolution of, 7–9
external sources of, 16–20
internal sources of, 20–22
lower education,  compared, 

10, 12–13
hiring preferences. See  affi rmative 

action
hold-harmless agreements, 88–90
home rule powers, 608, 611
Homeland Security Act, 707–708
homosexuals

domestic partner benefi ts, 
180–181

freedom of association, 179
same-sex harassment, 166, 180
sexual orientation discrimina-

tion, 178–182, 426, 529–530
student housing, 364–365

honor codes, 444
HOPE Scholarship Credit, 722
hostile or offensive environment. 

See sexual harassment

ICE (Bureau of Immigration and 
Custom Enforcement), 
397–398

IIRIRA (Illegal Immigration 
Reform and Immigrant 
Responsibility Act), 299, 301, 
353–354

Illegal Immigration Reform and 
Immigrant Responsibility Act 
(IIRIRA), 299, 301, 353–354

immunity
charitable, 8, 111–112
governmental (see  sovereign 

immunity headings)
offi cial, 150–152
qualifi ed, 153–155, 158, 

381–382, 404
implied authority, 106
Improving America’s Schools 

Act, 701
in loco parentis doctrine, 8, 

113, 243
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income taxes, admissions discrim-
ination and, 287–288

indemnifi cation agreements, 
88–90

Individuals With Disabilities 
Education Act (IDEA), 427

Individuals With Disabilities Edu-
cation Improvement Act, 427

inherent authority, 106
injunctions, 69–70, 443
institutional autonomy. See aca-

demic deference; academic 
freedom

institutional rules and  regulations, 
20, 621–624

insurance for liability, 86–87
intermediate scrutiny, 176
internal forums for dispute resolu-

tion, 6, 21. See also alterna-
tive dispute resolution (ADR)

internal governance, 9–10, 12–13
internal law, 20–22, 262. See also 

external law, sources of
international law, 19–20, 691
international students, 299–301, 

349–355, 396–398
Internet. See campus computer 

networks; computer 
network communications; 
Web sites

invitees. See tort liability
invocations (prayer), 46–47

joint venturer approach. See state 
action doctrine

judicial deference. See  academic 
deference

K-16 initiatives, 12

land use regulations, 640–643
landlord and tenant principles, 

383–384, 385, 548–549
Lanham Act, 690–696, 768–771
layoffs, 187–189
leafl ets and posters, 493–496
legal audits, 64–65, 86
legal liability. See liability; negli-

gence; personal liability of 
employees; tort liability

legal planning, 65
legal services, 398–399
lesbians. See homosexuals
liability. See also negligence; 

personal liability of employ-
ees; risk management; tort 
liability

overview, 57–58
agency law and, 58, 128, 

152–153
antitrust law, 699–702
avoiding, 60
campus computer  networks, 

114, 377–379, 561, 565n, 684
contracts and, 128–132, 

152–153

copyright infringement, 678, 
683–687, 715

enforcement mechanisms for, 
58–59

fraternities and sororities, 
institutional liability for, 
543–544, 545–549

hazing, 262–263, 543–544, 
545–549

insurance for, 86–87
preventive law for, 61–66, 68, 

78–79
remedies for, 59–60, 66
Section 1983, 132–138, 

153–159, 263
Section 504, 741
sexual harassment,  standard 

for, 264
student press and, 561, 

562–565
students, acts of, 262–263
Title VII, 161
Title IX, 415–417, 419, 

420–422, 737
treatment law for, 60–61, 78
types of, 58
violent crime,  protecting 

students against, 383–387
libel, 495, 561–565
liberty interests. See due process
licensing of intellectual  property, 

687, 692–693
licensure and chartering, 653–657
Lifetime Learning Credit, 722
limited public forum. See free 

speech
litigation. See also alternative 

dispute resolution (ADR); 
exhaustion of remedies 
doctrine

overview, 66–68
academic deference, 72–77
confl icts of interest and, 78n
increase of, factors  affecting, 

3–6
internal dispute forums and, 6
management of, 77–79
outside parties and, 5
prevention and  management 

of, 6–7
religious autonomy rights and, 

36–38
lobbying, 674–675, 699, 759
Lobbying Disclosure Act, 674–675
Local Government Antitrust Act, 

698–699
local government regulations. See 

also community access to 
campus

overview, 607–611
antitrust law, 698–699
community activities of stu-

dents, 638–640
delegation of authority and, 

608–609
governance and, 14–15

home rule powers, 608, 611
preemption, 608–610
voting, registering for, 643–648
zoning and land use 

 regulation, 640–643

malpractice, educational, 127–128
mandatory retirement, 174–175
mandatory student activity fees. 

See activity fees
marital status discrimination, 

180–181, 288, 360–361
mediation. See alternative dispute 

resolution (ADR)
Medical Resident Matching Pro-

grams, Confi rmation of Anti-
trust Status of, 701–702

military recruitment, 182
minimal scrutiny, 45, 176
minorities. See  affi rmative action; 

racial  discrimination; Section 
1981; Title IX

moments-of-silence, 46–47
money damages. See damages
monopolies. See antitrust laws
Morrill Acts, 723
NACUA (National Association of 

College and University Attor-
neys), 759

NASPA (National Association of 
Student Personnel Adminis-
trators), 759

National Association of  College 
and University Attorneys 
(NACUA), 759

National Association of  Student 
Personnel Administrators 
(NASPA), 759

National Collegiate Athletic 
Association (NCAA), 
762–763, 780

National Defense Education 
Act, 723

national origin discrimination, 
299, 775–776. See also racial 
discrimination; Title VI

National Security 
Letters, 708

National Voter Registration 
Act, 675

NCAA (National Collegiate 
Athletic Association), 
762–763, 780

Need-Based Educational Aid 
Act, 701

negligence. See also tort liability
overview, 112–114
bystanders and, 113–114
campus security offi cers and, 

381–382
cocurricular activities, injuries 

related to, 120–123
of employees, 150–152
institutional liability for, 249
off-campus instruction, injuries 

related to, 118–120
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negligence. See also tort liability
(continued)

on-campus instruction, injuries 
related to, 116–118

outreach programs,  injuries 
related to, 126–127

premises liability, 114–116
student suicide, 123–126, 151, 

599–600
Negotiated Rulemaking Act of 

1990, 746, 747
NET (No Electronic Theft) 

Act, 683
neutrality. See establishment 

clause; free exercise clause; 
public-private dichotomy

newspapers. See freedom of press; 
student press

nexus approach. See state action 
doctrine

No Electronic Theft Act (NET 
Act), 683, 715

nonpublic forum. See free speech

obscenity, 373–374, 495, 559–561, 
708–709, 711

OCR (Offi ce for Civil Rights), 168, 
415, 726. See also Depart-
ment of Education (U.S.)

OFCCP (Offi ce of Federal Contract 
Compliance Programs), 178, 
183–184

offensive or hostile  environment. 
See sexual harassment

Offi ce for Civil Rights (OCR), 168, 
415, 726. See also Depart-
ment of Education (U.S.)

Offi ce of Federal Contract Compli-
ance Programs (OFCCP), 
178, 183–184

Offi ce of Management and Budget 
(OMB), 724, 748, 750

offi cial immunity, 150–152
OMB (Offi ce of Management and 

Budget), 724, 748, 750
ombudspersons, 81
open meetings and public 

 disclosure, 657–661
open records laws, 273–278, 

661–667
ordinances as source of law, 17–18
outreach programs,  institutional 

liability for injuries related to, 
126–127

Overlap Group, 699–701

P-16 initiatives, 12
parental status discrimination, 288
Pension Funding Equity Act, 

701–702
per se rule, 697
Performances and Phonograms 

Treaty, 683–684
personal liability of employees

overview, 149
contract liability, 152–153

Section 1983, 153–159
tort liability, 149–152

Personal Responsibility and Work 
Opportunity Reconciliation 
Act (PRWORA), 353

persuasive entwinement test. See 
state action doctrine

petition clause, retaliation claims 
and, 202

plain view doctrine, 365–366
plenary powers doctrine, 611
Policy Interpretation for Title IX 

athletics regulations, 580, 
582

policy issues. See also Web sites
academic decisions, 402
academic deference, 98
admissions, 282, 284, 

318–327, 328
affi rmative action, 318–327
antitrust law, 702
athletes, 569, 572–573, 

595–596
campus computer  networks, 

372, 377–378
campus security, 380, 381, 388
characteristics of good policies, 

96–97
community access to  campus, 

617–618, 
629, 635

computer network communica-
tions, 705–706

contractual claims and, 252
copyright law, 681
disciplinary and grievance 

systems, 441–442, 446, 456, 
462, 469, 473, 474

drug testing, 595–596
fi nancial aid, 348–349
free speech, 377–378, 490, 

506–508, 617
hate speech, 506–508
health services, 394
law, interaction with, 94–98
legal implications of, 4
liability and, 60
mandatory student activity 

fees, 525–526
noncompetition statutes, state, 

790
private business, 790
reasonable accommodations 

of persons with disabilities, 
438, 456

record keeping, FERPA and, 
271–272

risk management and, 95–98
rule making, federal, 744–746
sexual assault, 388
sexual harassment, 165, 166, 

418n, 422–423
soliciting and canvassing, 635
state government  regulations, 

651
student housing, 361

student press, 559, 
562–563, 565

support services, 394
taxation, 719
Title IX, 97
trademark law, 696

pornography, 708–709, 714–715
posters and leafl ets, 493–496
prayer, 46–47
preemption

by federal government, 14, 
16–17, 300–301, 609–610, 
648–649, 672

by state government, 608–609
pregnancy discrimination, 288
preliminary injunctions, 69–70
premises liability, 114–116
preventive law, 61–66, 68, 78–79
privacy. See also Family Educa-

tional Rights and Privacy 
Act (FERPA); Fourth 
Amendment

athletes and, 594–595
computer communications, 

372n, 706–707
open records laws, 665–666
Privacy Act, 749–750
student housing, 359–360

Privacy Act, 749–750
private business

overview, 780–781
antitrust law, 790–791
auxiliary enterprises, 781–788
noncompetition statutes, state, 

788–790
policy issues, 790
sources of law on, 781

private external governance, 10
private institutions. See also com-

munity access to campus; 
public-private dichotomy; 
religious institutions

academic freedom in, 204, 
231–232

auxiliary enterprises, 787–788
charitable immunity  doctrine, 

8, 111
chartering and licensure, 

653–657
codes of student conduct, 446
disciplinary and  grievance sys-

tems, 453–454, 470–474
disciplinary rules, validity of, 

453–454
due process and, 470–474
fraternities and sororities, 

539–541
free speech, 478–479, 481
hate speech, 499, 503
IDEA and, 455
libel, 565
lower education,  compared, 10
obscenity, 565
open records laws, 662–663
public forum doctrine, 

612–613
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racial discrimination, 36–37, 
287

searches and seizures, 370–371
student organizations, 513, 

518–519
student press, 565
trespassers and, 624–629
trustees, authority of, 108
zoning and land use 

 regulation, 640–643
private right of action

Age Discrimination Act of 1975 
and, 726, 744

FERPA and, 272
fi nancial aid, 335
Title VI, 263, 743–744
Title IX, 585, 744

privileges or immunities clause, 
346–347

profanity, 216, 219–220, 257–260
professors. See faculty
programs and courses of study, 

elimination of, 245–246
property interests. See due process
Proposition 209 (CA), 309–310
protests. See student protests
PRWORA (Personal  Responsibility 

and Work Opportunity 
 Reconciliation Act), 353

public external governance, 10
public fi gures, defamation of, 

561–562
public forum doctrine

community access to  campus 
and, 612–613

cyberspeech and, 375–376, 
710–714

faculty and, 201–202
religious activities and, 36
students and, 480–486
types of forum and, 481–486

public function approach. See 
state action doctrine

public institutions. See also 
academic freedom; com-
munity access to campus; 
preemption; public-private 
dichotomy; sovereign immu-
nity headings

antitrust law, 696–697, 
788–790

authority, source of, 105, 
651–653

auxiliary enterprises, 783–787
Constitution, U.S.,  applicability 

of, 25
disciplinary rules, validity of, 

451–453
disciplinary sanctions, 457–466
lower education,  compared, 10
public forum doctrine, 

612–613
religious autonomy rights in, 

45–49
right to organize student 

organizations, 513, 514–515

sanctions, disciplinary versus 
academic, 466–470

state versus constitutional, 
651–653

trustees, authority of, 108
zoning and land use 

 regulation, 640–643
public policy, risk transfer and, 

92–94
public records acts, state, 

273–278, 661–667
public-private dichotomy. See also 

state action doctrine
overview, 23–25, 35–36
collective bargaining and, 146
legal rights, bases for, 33–35
religion and, 35–38, 45–49
religious institutions and, 

36–45
punitive damages, 92, 162n

qualifi ed immunity, 153–155, 158, 
381–382, 404

qualifi ed persons. See  disabilities, 
persons with; Section 504

quick look test, 697
quid pro quo harassment. See 

sexual harassment
quotas. See affi rmative action; 

affi rmative action in 
admissions

racial discrimination. See 
also affi rmative action; 
 affi rmative action in admis-
sions; hate 
speech

admissions, 284–288, 
328, 734

collective bargaining 
and, 147

by private institutions, 36–37, 
287

readmissions, 328
Section 1981 (see 

Section 1981)
student organizations, 526–531
student press, 527, 552
Title VI (see Title VI)

racial harassment, 263, 426
ratifi cation, 106, 130–131
RCRA (Resource Conservation and 

Recovery Act), 674
reasonable accommodations of 

persons with disabilities
defi ned, 171
athletic associations and con-

ferences, 779–780
codes of student conduct viola-

tions and, 454–456
fl agging of scores, 298
notice and documentation of 

disabilities, 430–432
policy issues, 438, 456
qualifi ed persons and, 

296–298, 455–456

reasonableness of accommoda-
tion, 432–438, 704–705

standards of judicial review, 
435–436

study abroad programs, 
437–438

registered sex offenders, 390
regulations (institutional), 20, 

621–624. See also due 
process

Regulatory Flexibility Act, 
746–747

Rehabilitation Act of 1973. See 
Section 503; Section 504; 
Section 505

releases, 90–91
religion, 36–38, 45–49. See also 

public-private dichotomy
religious discrimination, 148, 

529–530. See also hate 
speech

Religious Freedom Restoration Act 
(RFRA), 37, 393

religious institutions. See also 
public-private dichotomy

academic freedom in, 232–235
arrest powers and, 380
constitutional support for, 

35–45
employment discrimination, 

190–195
governance of, 10–11
government support for, 38–45
hiring preferences in, 191–193
lower education,  compared, 10
racial discrimination and, 

36–37, 287
religious activities and, 37–38
right to organize student orga-

nizations, 519
sex discrimination, 168, 

193–194, 735–736
sexual harassment, 413n
student organizations, 519

remedies. See also damages
age discrimination, 175
contempt of court, 70–72
copyright infringement, 

683, 715
disability discrimination, 172
Executive Orders, 178
injunctions, 69–70, 443
judicial remedies, 68–72
liability and, 59–60, 66
Title VII, 162

Report on Copyright and  Digital 
Distance  Education, 681–682

Resource Conservation and Recov-
ery Act (RCRA), 674

respondeat superior doctrine, 
110, 415

retaliation claims
free speech, 199–200
grades, credits, and degrees, 

409–410
numbers of, 160
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retaliation claims (continued)
petition clause and, 202
Title IX, 169

Revenue Rulings, 287–288
reverse discrimination, 184–186, 

304–307, 338–339
RFRA (Religious Freedom Restora-

tion Act), 37, 393
risk management

overview, 85–86
compliance offi cers for, 63–64
factors to consider for, 7
legal audits for, 64–65, 86
liability, avoidance of, 60
to minimize litigation, 6
policy decisions and, 95–98
preventive law and, 61–66, 68, 

78–79
public policy and, 92–94
risk avoidance, 86
risk control, 86
risk retention, 91
risk transfer, 86–91

Robinson-Patman Act, 696–702
rule making, 18–19, 744–748, 763
rule of reason, 697, 700n, 769–770

Sarbanes-Oxley Act, 675
scholarships. See fi nancial aid
searches and seizures. See Fourth 

Amendment
Section 503, 173–174, 184
Section 504

overview, 738–741
ADA compared, 170, 172, 740
admissions, 292–296, 329
athletes, 589–590
athletic associations and con-

ferences, 776
auxiliary aids, 394–395
burdens of proof, 294–295
campus computer  networks, 

379
contagious diseases and, 740
damages, 740
disability defi ned, 427–428
employment discrimination, 

170–174
fi nancial aid, 337
health services, 392
liability, 741
psychiatric illnesses, 

 disciplining students with, 
454–456

qualifi ed persons defi ned, 
429–430, 738

student housing, 361, 363
study abroad programs, 437
text of, 738
unintentional discriminatory 

acts, 742–743
Section 505, 172
Section 1981, 169–170, 286–287, 

775–776. See also affi rmative 
action

Section 1983

FERPA and, 272
liability, 132–138, 153–159, 263
qualifi ed immunity, 

153–155, 158
sex discrimination, 737–738
sexual harassment, 423–424
sexual orientation discrimina-

tion, 179–180, 426
sovereign immunity, 133–138
state-created dangers, 155–159
Title IX compared, 737–738

Section 529 plans, 332, 722
segregation, de jure, 727–735
Selective Service, fi nancial aid 

and, 335
self-incrimination, 448
service marks. See trademark law
SEVIS (Student and Exchange Vis-

itors Information  System), 
397–398

sex discrimination. See also affi r-
mative action; affi rmative 
action in admissions; hate 
speech; sex discrimination in 
athletics; Title IX

admissions, 288–292, 328
equal protection, 289–292
fi nancial aid, 336–337, 338
readmissions, 328
by religious institutions, 168, 

193–194, 735–736
Section 1983, 737–738
state action doctrine and, 

32–33
student housing, 360
student organizations and, 519, 

526–531
Title IX (see Title IX)

sex discrimination in athletics
overview, 578
funding for women’s sports, 

581–585
men’s teams, cutting of, 

586–587
position on team, gaining of, 

587–588
private right of action, 585
scheduling issues, 588–589
scholarships, 588
sexual harassment and, 

266–268, 589
state laws and, 578–579
Title IX, 578, 579–581

sex offender records, 387–390
sexual harassment

defi ned, 410–411
actual notice requirement, 

415–417, 419, 420–422
agency law and, 415
athletes and, 266–268, 589
contract claims, 425
defenses, 165
Department of Education 

policy on, 268–269, 410, 415, 
420, 422

EEOC and, 163

elements of, 412–413
enforcement mechanisms, 

420–422
establishment clause, 413n
free exercise clause and, 413n
free speech and, 221–225, 

413–414
hostile or offensive 

 environment defi ned, 
163–164, 410–411

liability, 264
mediation and, 81–82
by peers, 263–269
policy issues, 165, 166, 418n, 

422–423
pre-existing knowledge of 

teacher’s past misconduct, 
420

profanity as, 219–220
quid pro quo harassment 

defi ned, 163, 410–411
same-sex harassment, 

166, 180
Section 1983, 423–424
sources of law on, 412
state nondiscrimination laws, 

424–425
by students of faculty, 166
Title VII, 162–167
Title IX, 162–163, 166, 180, 

263–269, 414–423
tort liability, 425
Web sites about, 82, 180, 

410, 422
sexual orientation discrimination, 

178–182, 426, 529–530. See 
also hate speech

shared governance. See  internal 
governance

Sherman Act, 696–702, 768–771
social host doctrine, 123
social security numbers, use 

of, 273
soliciting and canvassing

overview, 629–630
canvassing, 636–637, 646–648
commercial solicitation, 

630–636
noncommercial solicitation, 

636–638
policy issues, 635
time, place and manner restric-

tions, 629–630
Sonny Bono Copyright Term 

Extension Act (CTEA), 
689–690

sovereign immunity  (generally), 
740

sovereign immunity (Eleventh 
Amendment)

abrogation of, 672
ADA, 174, 427, 704
ADEA, 175–176
contract liability and, 129–130
immunity from federal 

claims, 673
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Section 1981, 170
Section 1983, 133–138

sovereign immunity (state 
law), 609

campus security offi cers 
and, 382

contract liability and, 129, 248
contracts with students and, 

248
insurance for liability and, 94
local government  regulations, 

610–611
Section 1983 and, 137–138
tort liability and, 8, 110–111

speech codes, 261, 501–504
sports teams. See athletes
stalking, 158–159
standards of judicial review

admissions, 281–282
affi rmative action, 190, 307, 

308, 310, 340
arbitrariness, 281–282, 

403–405, 470
compelling interest test, 37
employment discrimination, 

176
grades, credits, and degrees, 

408–409
intermediate scrutiny, 176
minimal scrutiny, 45, 176
reasonable accommodations 

of persons with disabilities, 
435–436

strict scrutiny, 37, 45, 176, 340, 
372–373, 712

state action doctrine
athletic associations and con-

ferences, 763–766
individual and outside organi-

zation’s actions and, 31–33
institutional action and, 25–31
nexus approach, 27, 28–29
persuasive entwinement test, 

30–31
public function approach, 

27–28, 362–363
symbiotic relationship 

approach, 26–30
state government regulations

overview, 648–651
administrative procedure acts, 

667–668
antitrust law, 696–697, 

788–790
fi les and records, 273–278
governance and, 13
open meetings and public 

disclosure, 657–661
open records laws, 661–667
policy issues, 651
preemption (see  preemption)
private institutions,  chartering 

and licensure of, 653–657
public postsecondary 

 education, authority over, 
651–653

taxing power, 649–650
trademark law and, 690–691

state-created dangers theory, 
155–159

statutes as source of law, 17–18
statutory claims vs. constitutional 

claims, 73–74
strict scrutiny. See standards of 

judicial review
student activity fees. See 

activity fees
Student and Exchange  Visitors 

Information  System (SEVIS), 
397–398

Student Assistance General Provi-
sion, 333

student fee allocations. See activ-
ity fees

student housing. See also 
 fraternities and sororities

age discrimination, 363–364
free exercise clause and, 

361–363
homosexuals, 364–365
policy issues, 361
regulations, 359–365, 368
searches and seizures, 365–371
Section 504, 361, 363
Title VI, 361
Title IX, 361

student organizations
affi rmative action, 527–528
equal protection, 527–528
free speech and, 514, 515–516, 

521–526, 531–534, 639
mandatory student activity 

fees, 519–526, 534–538
newspapers (see student press)
nondiscrimination laws and, 

526–531
private institutions, 518–519
religious activities and, 531–538
religious discrimination, 

529–530
religious institutions, 519
right not to join, 519–520
right to organize, 513–519
sex discrimination and, 519, 

526–531
sports teams (see athletes)
student government and, 

517–518
Title VI, 528
Title IX, 528

student press
overview, 549–550
commercial speech, 559
free speech and, 551–559
institutional liability for, 561, 

562–565
libel, 561–565
obscenity, 559–561
online publications, 377–379, 

561, 565n
policy issues, 559, 562–563, 

565

private institutions, 565
public fi gures, defamation of, 

561–562
racial discrimination, 

527, 552
searches and seizures, 549–550
state action doctrine and, 

31–32
student fee allocations, 

254–255
tort liability and, 110

student protests. See also free 
speech

athletes, 570–571
campus security, 381
classroom protests, 496–497
disruptive, what constitutes, 

486–488, 497
prior restraints on  expression, 

492–493
regulation of, 486–492

Student Right-to-Know and 
Campus Security Act, 333, 
573–574, 722

students. See also athletes; fi nan-
cial aid; other  “student” 
headings;  support services

age of majority, 244
contractual rights of (see con-

tracts)
fi les and records (see fi les and 

records)
historical lack of rights by, 8
lawsuit examples by, 4
legal relationships with other 

students, 262–269
legal status of, overview, 

243–244
in loco parentis doctrine, 

8, 113, 243
mandatory student activity fees 

(see activity fees)
preventive law training for, 63
sexual harassment of  faculty 

by, 166
stalking, 158–159
suicide by, 123–126, 151, 

599–600
study abroad programs, 119–120, 

437–438
suicide, 123–126, 151, 599–600
Sunshine Act, 749, 750
support services

overview, 390–391
disabilities, persons with, 

394–396
health services, 391–394
for international students, 

396–398
legal services, 398–399
policy issues, 394

supporting organizations, 721n
supremacy clause, 300–301, 351
symbiotic relationship approach. 

See state action doctrine
symbolic speech. See free speech
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taxation, 287–288, 649–650, 
718–722

TEACH Act, 682–683, 710
Telecommunications Act, 705, 

708–709
tenure denials and terminations

academic deference and, 74–76
administrative procedure acts, 

667–668
alternative dispute resolution 

and, 83–85
breach of contract, 22
due process, 21–22
free speech, 196–197
ministerial exception and, 

194–195
open meetings and public dis-

closure, 658–659
Title VI

admissions, 284–286
affi rmative action, 303, 

338–339, 729
athletic associations and con-

ferences, 774–776
damages, 704
de jure segregation, 727–735
equal protection and, 727, 728
fi nancial aid, 333, 338–339
private right of action, 263, 

743–744
regulations on, 727
as source of law, 33
student choice and, 728–731
student housing, 361
student organizations, 528
text of, 726
unintentional discriminatory 

acts, 741–742, 743–744
Title VII

affi rmative action, 183, 185–188
application of, 160–161
bona fi de occupational qualifi -

cation exception, 161
collective bargaining and, 147
employment  discrimination, 

191–195
equal pay, 167–168
institutional liability for, 161
ministerial exception, 194–195
religious institutions, 

191–192, 194–195
remedies, 162
same-sex harassment, 166
Section 1981 compared, 

169–170
sexual harassment, 162–167
as source of law, 33
Title IX compared, 417–418, 

737
Title IX

overview, 735–738
academic deference and, 73
administrative  enforcement, 

421–422
admissions, 288–292

affi rmative action  regulations, 
303

athletes, 578, 579–581, 585, 
587–589

athletic associations and con-
ferences, 773–774

damages, 168
enforcement mechanisms, 

420–422
exhaustion of remedies doc-

trine, 168
fi nancial aid, 336–337
health services, 392, 394
liability, 415–417, 419, 420–

422, 737
mediation and, 81–82
Policy Interpretations for athlet-

ics regulations, 580–582
policy issues and, 97
private right of action, 585, 744
retaliation claims, 169
same-sex harassment, 180
Section 1983 and, 737–738
sex discrimination, 

168–169, 578, 579–581
sexual harassment, 162–163, 

166, 180, 263–269, 414–423
as source of law, 33
student housing, 361
student organizations, 528
Title VII compared, 

417–418, 737
unintentional  discriminatory 

acts, 741
tort claims acts, 110–111
tort liability. See also  negligence; 

Title IX
defi ned, 109
overview, 109–112
admissions, 329–330
agency law and, 58
alcohol consumption,  injuries 

related to, 113–114, 123
athletes, 576–578, 596–601
authority and, 105–108
campus computer  networks, 

114
Campus Security Act and, 

389–390
campus security offi cers and, 

381–382
computer speech, 378–379
criminal activities, 116
educational malpractice, 

127–128
of employees, 149–152
fraternities and sororities, 

543–544, 545–549
offi cial immunity, 150–152
premises liability, 114–116
psychiatric illnesses, disciplin-

ing students with, 454–455
sexual harassment, 425
sovereign immunity and, 8, 

110–111

student housing, 365
student press, 110
suicide, 123–126, 599–600
trespassers and, 618

torts, defi ned, 109
Trademark Act, 690–696
trademark law, 690–696
Trademark Law Revision Act, 691
treaties, 20
treatment law, 60–61, 78
trespassers, 617–621
trustees, authority of. See 

authority
Truth-in-Lending Act, 332
tuition. See fi nancial aid

ultra vires doctrine, 107, 245, 
608, 746

unauthorized acts, 107–108
undue hardship, 171
unfair competition. See  antitrust 

laws
United States Code (U.S.C.), 18
USA PATRIOT Act

academic freedom and, 211
computer network communica-

tions, 706, 707, 715
FERPA and, 271
requirements of, 674

U.S.C., 18

vagueness doctrine, 221–224, 
376–377, 451–452, 490

veterans, 187
visas, 396–398
vocational rehabilitation agencies, 

395–396
voting, registering for, 

643–648, 675

waivers of rights, 90–91, 147–148
weapons, zero tolerance  policies, 

452
Web sites

AAUP, 4
AAUP’s Redbook, 205
ACLU, 4
ADA guidelines, 705
Additional Clarifi cation of Inter-

collegiate Athletics: Three-
Part Test - Part Three, 581

Agreement on Guidelines for 
Classroom Copying in 
Not-for-Profi t Educational 
Institutions, 676

aliens, 398
American Council on 

 Education, 4
antitrust law, 697
Association for Student Judicial 

Affairs, 759
Association of College and 

University Policy 
 Administrators, 6

Campus Security Act, 388
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Campus Sex Crimes  Prevention 
Act, 271

Center for Academic  
Freedom, 3

Center for Individual Rights, 4
Center for Law and  Religious 

Freedom, 4
Clarifi cation of Intercollegiate 

Athletics Policy Guidance: 
The Three-Part Test, 581, 587

computer speech dispute 
resolution, 378

Copyright Clearance  Center, 678
copyright law, 676, 681
Council for the  Advancement 

of  Standards, 6, 759
Department of Education, 

sexual harassment 
guidelines, 82

education associations, 759
EEOC, 172
fair use doctrine, 676
federal student assistance 

 programs, 335
FERPA, 273
Foundation for Individual 

Rights in  Education, 3
Freedom of Information 

Act, 749

Further Clarifi cation of Inter-
collegiate  Athletics Policy 
 Guidance  Regarding Title IX 
 Compliance, 581

hate speech, codes for, 498
health services, 394
Information for Financial 

Assistance Professionals, 335
Lambda Legal Defense and 

Education Fund, 180
mediation, 82
NAACP, 4
National Association of College 

and University Attorneys, 
759

National Association of Student 
Personnel Administrators, 6

NCAA consent decree, 780
Offi ce for Civil Rights, 168, 180
Offi ce of Federal Contract 

 Compliance Programs, 178
Policy Interpretation for Title 

IX athletics  regulations, 
580, 582

policy issues, 95n
post-Virginia Tech  shooting 

mental health guidelines, 391
Report on Copyright and  Digital 

Distance Education, 681

Section 529 plans, 332
sexual harassment guidance, 

82, 180, 410, 422
sexual orientation discrimina-

tion, 178n
Student Press Law Center, 4
Students for Academic 

 Freedom, 261
suicide, 123n
Texas A&M bonfi re 

report, 156
undocumented student 

 developments, 355
University and College Ombuds 

Association, 81n
University Risk Management 

and Insurance Association, 6
U.S. Code, 18
USA PATRIOT Act, 271
Webcasting music, 688

Webcasting, 688
World Intellectual Property 

 Organization Copyright 
Treaty, 683–684

zero tolerance drugs or  weapons 
policies, 452

zones for free speech, 489–490
zoning and land use  regulation, 

640–643
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