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adjudication, 193
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admiralty and maritime jurisdiction, 92
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gender-based, 175

putting under strict scrutiny, 171
Affordable Care Act (ACA), 72, 108, 113, 121, 338
Age of Enlightenment, 8, 10

Alexander v. South Carolina State Conference of the
NAACP, 254
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appellant and respondent roles in, 325
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as of right, 299, 313
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appellate jurisdiction, 93, 99
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habeas corpus suspension clause, 327
prohibitions on criminal legislation, 263-264
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Brown v. Board of Education (1954), 18, 32, 337
Buckley v. Valeo (1976), 256
bump stock regulation, 235

burden of proof, beyond a reasonable doubt, 112, 266,
271,281, 304, 323, 333-334
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predicting the future of, 257-258
Canada, 21
Caperton v. A.T. Massey Coal Co. (2009), 190
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charging documents
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checks and balances, 2, 10, 37, 43, 333
Chiafalo v. Washington (2020), 249
child pornography, 146
children of undocumented immigrants and
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Chiles v. Salazar, 146
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citizen constitutional interpretation, 51
Citizenship Clause (14th Amendment), 215, 224-225
Citizens United v. Federal Election Commission (2010), 257
City of Boerne v. Flores (1997), 72, 122
City of Cleburne v. Cleburne Living Center (1985), 175
City of Richmond v. Croson (1989), 171
civil liability, after criminal prosecution, 318
civil rights, 27
Civil Rights Act

of 1866, 243

of 1964, 112
Civil War (1861-1865), 28
Civil War-era Amendments, framers of, 54
clemency and commutation, 24
Clinton, Bill, 86
Clinton, Hillary, 249, 257
coercion concerns, in public prayer, 153
Cohen v. California (1971), 138
cold case, 270
colonial constitutions, 12
Commerce Clause, 42, 336
Commerce Regulation doctrines, 112
commercial speech doctrine, 146
communication, alternative channels for, 140
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community volunteer prayers, at public meetings, 153
Compelled Speech doctrine, 148
compelled statements, in criminal investigations, 288
complaint and information charging process, 271
compulsory process, for defense witnesses, 309
conceivable legitimate government interest, 168
condemnation, 219
conference committee procedures, 67
conflict preemption, 123-124
confrontation and compulsory process, 48
Confrontation Clause

in action, 311

examining, 309-310

interpreting, 310-311

prior opportunity for cross-examination, 311

protections, 309

testimonial evidence analysis, 39, 310-311

unavailability of witnesses, 311
Congregationalism, in New England, 150
Congress

allowing to use implied powers, 69-71

criminal prosecution of members of, 73

economic and financial powers of, 67-68

empowering, 65-71

enforcement power, 31

enumerated powers of, 22

as first branch of government, 22

implied powers of, 336

joint session, for electoral vote counting, 248

limiting, 71-73

protecting against other national officials, 73-74

congressional and executive authority, byproduct limits
from, 98-100

congressional approval/disapproval scenario, 81

consensual encounters, with police, 285

consent searches, 281-282

constitutional amendment process, supermajority
requirement, 13

constitutional change and stability, balancing, 44-45

Constitutional Convention, 8, 12

constitutional interpretation, in criminal procedure,
274-275, 332
constitutional length and specificity, 21
constitutional protection, of civil liberties, 40
constitutional rights, infringement of, 266
constitutional scrutiny levels (strict, intermediate,
rational basis), 60
constitutional supremacy, 16, 95, 107, 331
content-based speech regulation, 138-139
content-neutral regulation, 139-140, 144
contraception access (within marriage), 201, 203, 204
Contract Clause
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Article |, Section 10, 215
COVID-19 and, 218
limits on state power, 216
protecting business with, 216-217
three-part test, 217
conversion therapy regulation controversy, 146-147
Cooper v. Aaron (1958), 96, 337
coordinated campaign contributions, 257
corporal punishment, 186
Counterman v. Colorado (2023), 137

County of Allegheny v. American Civil Liberties Union
(1989), 156, 157

court-drawn district maps, 250

court expansion (court-packing) debate, 99

court-stripping legislation, 99-100

COVID-19 eviction moratoria and Contract Clause
challenges, 218

Craig v. Boren (1976), 172,174

Crawford v. Marion County Election Board (2008), 242

Crawford v. Washington (2004), 310

crime, elements of, 270

crime prevention powers, 68

crimes and punishments, legislative authority over, 334

criminal cases

differences in, 268
stages of, 269-273

criminal charges, filing after investigation, 295-300

criminal justice system, constitutional role in, 261

criminal law and prisoner rights, 185

criminal procedural protections, 189

criminal procedure vs criminal law, 262-263

cruel and unusual punishment (8th Amendment), 21, 27,
48, 57,182, 265, 274,315, 318, 320, 338
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(1990), 204
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custodial interrogation, 273, 289-290, 299, 301

custody definition, for Miranda purposes, 289

cyber-bullying concerns, in school speech regulation, 145

D

“dangerous and unusual weapons,” interpretation
of, 229, 233

death penalty

constitutionality of, 265

imposing, 320-321

juvenile, 57-58

prohibition for juveniles, 338
debtor-relief legislation concerns, 216
Declaration of Independence, 10
defamation law, 133



defendants

appointed counsel for indigent defendants,

298,313,337

in criminal prosecutions, 304, 306

out-of-court statements used against, 310
Defense of Marriage Act (DOMA), 176
Deferred Action for Childhood Arrivals (DACA) policy, 85
delegated legislative authority requirement, 81
Department of Justice non-prosecution policy, 44
detentions, based on reasonable suspicion, 285, 286
Dickinson, John, 14
discretionary appeals, 300, 324

discrimination and incidental burden, distinguishing
between, 158-160
discriminatory vs non-discriminatory state laws, 125-127
disparate impacts, 176-177
District of Columbia v. Heller (2008), 228, 230-235
diversity jurisdiction, 92-93
Dobbs v. Jackson Women’s Health Organization (2022), 53,
124,183,197, 207, 209-212
doctrines of deference, 59
domestic violence
battery elements in criminal law, 270
restraining orders and gun possession, 234
Dormant Commerce Clause, 42, 125-126
double jeopardy, prohibiting, 48, 273, 316-318
drug users, firearm possession restrictions for, 237
dual sovereignty doctrine, 318
due process, 2,9, 27, 324
in criminal prosecutions, 265-268
and fair trial, 314

Due Process Clause (5th and 14th Amendments), 26, 27,
30, 34-36, 46, 48, 85, 97, 143, 181-184, 195, 216,
265, 266, 292

economic activity
and economic effects, 114
and non-economic activity, 113-114
Edwards v. Aguillard (1987), 152
effective assistance of counsel at trial, 312-313
Eisenstadt v. Baird (1972), 204
Eldred v. Ashcroft (2002), 72
Elections Clause, 249
electoral college, 23
criticism, 39
state selection of presidential electors, 247
system, for presidential elections, 246-248
tallying electoral votes, 247
Ellsworth, Oliver, 14
Emancipation Proclamation, 29
emergency exception to pre-deprivation process, 193

eminent domain, 220

Emoluments Clause application to president, 88
Employment Division, Department of Health Resources

of Oregon v. Smith (1990), 160

enemy combatant detention due process, 195

Enforcement Acts of 1870 and 1871, 243
Engel v. Vitale (1962), 151

England, 21

Enlightenment, 9, 20, 38, 333

entering guilty or not guilty pleas, 297

entitlement vs unilateral expectation, government-

created, 186-187
enumerated powers
congressional exercise of, 107
exercising, 106
implied means to achieve, 70, 106-107
to tax (and spend), 107-108
Epperson v. Arkansas (1968), 152
equal protection
to all persons, providing, 177-178

application, to federal government, 166
Equal Protection Clause, 18, 30, 38, 107, 165, 252, 253

equal state sovereignty principle, 245

equal vs proportionate representation, 22

erroneous deprivation, risk of, 191
Establishment Clause, 149, 155, 157, 163
evidence

failure to present mitigating evidence, 312

suppressing, 48, 294
evolving constitutionalism, 55-57
evolving Constitution interpretation, 332
evolving standards of decency, 58

exceptions to warrant requirement, 281-284

Excessive Fines Clause, 318, 319
excessive punishment, prohibition, 9
exclusionary rule, 48

applying exceptions to, 295

in criminal procedure, 292-294

as “fruit of the poisonous tree,” 294
exculpatory evidence disclosure, 267

execution methods, constitutional limits on, 321

executive, legislative, and judicial power,
executive orders
and constitutional authority, 34
expansion, 88

43

restricting birthright citizenship, 224-225

executive powers
enhancing through delegation, 78-79
formalistic approach to, 80-81
measurement standards, 79
presidential, 336
ruling on, 79-84
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exigent circumstances exception, to warrant
requirement, 282-283

expedited removal procedures, 194-195

expert witnesses, in criminal trials, 304

ex post facto laws prohibition, 264

expressive conduct regulation, 144

express preemption doctrine, 123

express waiver of rights, 290

F

fact-finding vs adjudicative hearings, 189
fair cross-section requirement, in jury selection, 308
fairness, as core due process principle, 265
fair sentencing protections, 318-324
fair trials

due process and, 314

effective assistance of counsel at trial, 312-313

guaranteeing, 303-314

jury trials, 307-309

right to present a defense, 309-311

speedy and public trial, 305-307

trial participants, 303-304

trial procedures, in criminal cases, 304-305
faithless electors and loyalty pledges, 248
Fallbrook Irrigation District v. Bradley (1896), 222
false speech, in political campaigns, 137, 255
Faretta v. California (1975), 300
FCC v. Pacifica Foundation (1978), 146
federal court jurisdiction, 24
federal drug enforcement regulation, 113-114
Federal Election Campaign Act (1971), 256, 258
federal government

branches of, 50

momentum toward strengthening, 7

need for national authority, 9

and states, division of power between, 19-20
federal grants, conditions on, 120-121
federal immigration-law supremacy, 124
federal implied powers, 71
federalism, 19, 42
Federalist Papers, 11, 54, 55
Federalists vs Anti-Federalists, 15, 333
federal judges, life tenure of, 51
federal judiciary

giving jurisdiction, 91-93

judicial review, 93-96

limits on power, 97-102

protecting judges from other national officials, 103

setting up, 89-91
federal law, as supreme law of the land, 123
federal powers, enumerated, 42
federal preemption controversies, 124-125
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federal question jurisdiction, 92
federal voting rights laws, 243-244
federal vs state court constitutional review, 51
federal vs state hierarchy, 18
felon voting rights policies, across states, 246
fetal life, state interests in protecting, 210
fighting words doctrine, 136
Fletcher v. Peck (1810), 216
forced medical treatment, in prisons, 185
formalistic vs pragmatic analysis, 84
formal vs informal hearings, 189, 191
framer intent, sources of, 55
Framers, 19

1787 Constitutional Convention, 54

of Establishment Clause, 150

vs framers, terminology distinction, 8-9
Frankfurter, Felix, 82, 88
Franklin, Benjamin, 14
Freedom of Information Act (FOIA), 85
freedom of speech, constitutional safeguards for, 131
Free Exercise Clause, 149, 158-160, 163
free speech

in elections, 255-258

as preferred constitutional right, 132
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Clause, 133
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Fugitive Slave Clause, 25
full faith and credit clause, 25
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political, 102
ghost guns and federal firearms regulation, 235
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Ginsburg, Ruth Bader, 121, 245
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Gooding v. Wilson (1972), 144
government accountability, to the people, 333-334
governmental power, constitutional division of, 123
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requirement, 47, 273, 296
Gratz v. Bollinger (2003), 171
Great Compromise, 14, 22, 63-64
Great Depression, 217
Griffin v. lllinois (1955), 324
Griffin v. Maryland (1964), 41
Griswold v. Connecticut (1965), 201, 202, 204
Grutter v. Bollinger (2003), 171
guilty plea acceptance, as jeopardy attachment, 317
gun (firearm) regulations
bans for juveniles and domestic abusers, 231
cases, 235
future litigation over, 237-238
gun rights to state and local governments, 230, 232
historical tradition/analog test for, 234
limiting, 233
ownership rights, historical interpretation of, 229
public safety vs, 228, 232-235
scrutiny standards in, 230
sensitive places, 237
strict vs intermediate scrutiny in, 231
two-step framework for evaluating, 231
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habeas corpus
petitions for unlawful detention, 269
protection of individual liberty, 327
relief for unlawful imprisonment, 273
suspension limits, 72
Hague v. Committee for Industrial Organization (1939), 141
Hamdi v. Rumsfeld (2004), 85
Hamilton, Alexander, 11, 70
Hamiltonian-Federalists (broad implied powers), 70
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handwriting exemplars, 300
harmless error, 39, 326, 334
Harper v. Virginia Board of Elections (1966), 242
hate speech protection, under the 1st Amendment, 137
Hawaii v. Trump (2018), 59, 83

hearing requirement, in procedural due process, 188-189

hearsay rules, in criminal trials, 310, 311

Heller precedent, lower-court application of, 231-235

Help America Vote Act of 2002, 243

High Crimes and Misdemeanors, 86
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home privacy protections, under 4th Amendment, 279
hostile audience doctrine, 135

House and Senate quorum requirements, 65

House of Representatives role, in tie elections, 247
Humphrey's Executor v. United States (1935), 88
hyperbolic political speech protection, 136

icon system, instructional function, 3
immigration removal proceedings, 194-195
imminent lawless action test, 135
impartial decision maker requirement, 189-190
impartial juries, in criminal trials, 308
impeachment, 23, 40, 43, 85, 86, 97, 292
implied field preemption, 123
implied powers, 69-71
implied privacy rights, 198

doctrine, 211-212

and liberty of contract, 201-202

review, 60, 202-203
implied waiver of rights, 290
inalienable rights, 10
incidental burdens, on religious exercise, 160
incitement doctrine, 135
independent expenditures, in elections, 257
independent redistricting commissions, 250
independent source, 295
indictment, 296
individual liberty

protecting, 334

vs public safety, 38-39
individual rights

to bear arms recognition, 228-230

vs government power, in criminal justice, 261, 315
individual self-defense right in the home, 229
ineffective assistance of counsel claims, 312-313
inevitable discovery, 295
inferior courts establishment, 90
inferior federal courts, 24
informed consent and waiting-period laws, 209
“In God We Trust” national motto, 157
instrumentalities, of interstate commerce, 109
INS v. Chadha (1982), 66, 84
intelligible principle standard, 78
inter-governmental tax immunity principle, 70
intermediate scrutiny, 167

in action, 174

for gender distinctions, 172-175

heightening, 174

illustrating, 173

standard, 140
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Internal Revenue Service (IRS), 108
interpreter’s role, defining, 56
interrogation definition, in criminal investigations, 290

interstate commerce authority, and abortion legislation,
109-114, 124-125
interstate travel
restrictions for abortion, 211
right to, 186
intimate liberty and decision-making, 197
inventory searches, of impounded vehicles, 283-284
inverse condemnation, 219, 220
investigative stage, in criminal proceedings, 269-270
invocation of the right, to remain silent, 291
irrational prejudice, against politically unpopular
groups, 175
Island Trees School District v. Pico (1982), 147
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Jackson, Robert, 81-82
Janus v. American Federation of State, County, and
Municipal Employees (2018), 148
Japan, 20
Japanese American internment, during World War I, 172
Jay, John, 11
Jeffersonian-Republicans (states’ rights view), 70
Jefferson, Thomas, 44, 70, 94, 246
Jenkins v. Georgia (1974), 134
jeopardy attaching in criminal proceedings, 317
Johnson v. California (2005), 170
Jones v. Alfred H. Mayer Co. (1968), 32
judicial compensation protection, 91
judicial impeachment, 97, 103
judicial independence, 89
judicial nominations, political realities of, 91
judicial-restraint doctrines, 50
judicial review, 40, 93-96, 105
judicial scrutiny levels, for government distinctions, 167
judicial selection process (nomination and
confirmation), 98
judicial supremacy, 337
judicial tenure during good behavior, 24
Judiciary Act, 94, 95, 335
jurisdiction based on party identity, 92
jury and judge, roles in criminal trials, 304-305
jury trials
vs court trials, in criminal proceedings, 271
historical guarantee, 9

as protection against arbitrary government
action, 307-309

rights, 24, 48, 318, 321-324
jury venire selection, 308
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legislative veto
controversy, 84
invalidation, 66

legitimate entitlement vs unilateral expectation,
186-187
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life in prison without the possibility of parole (LWOP), for
juveniles, 321, 338

life insurance beneficiary rules, after divorce, 218

life tenure and “good Behaviour” requirement, for
federal judges, 90, 97

Lincoln, Abraham, 29, 239
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